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Executive Summary

The renegotiation of the North American Free Trade
Agreement (NAFTA) offers a unique opportunity
to better align international trade and investment
with international Indigenous and human rights
law. The announcement that Canada is seeking
the inclusion of an Indigenous peoples’ chapter
in NAFTA as a priority is a bold step to protect
Indigenous rights, while enhancing Indigenous
peoples’ increased participation in international
trade. Not only does Canada’s prioritization of

a progressive trade agenda, which includes the
promotion of an Indigenous peoples’ chapter,
help to realize economic equity, it is also
consistent with Canada’s stated commitment

to Indigenous rights and renewed nation-to-
nation and Inuit-to-Crown relationships. In
order for Canada to take the lead globally in
progressive and inclusive trade, the government
must develop a process for broader-based
collaboration in a spirit of cooperative decision
making in accordance with international law.

The adoption of the United Nations Declaration on
the Rights of Indigenous Peoples (UN Declaration)
in 2007 and the more recent reaffirmation of
Indigenous rights in the American Declaration

on the Rights of Indigenous Peoples (ADRIP),

lend credence to the claim that participation

of Indigenous peoples in the negotiation of
international trade and investment agreements,
which have the potential to impact their

rights, is consistent with international law.
Canada should continue to push for a chapter

on Indigenous peoples and trade in NAFTA,

for both principled and pragmatic reasons:
creating opportunities that enhance Indigenous
cross-border trade and obtaining the consent

of Indigenous peoples for NAFTA negotiations
would provide increased economic certainty,
which is attractive to international investors.

Introduction

A few days before the renegotiation of NAFTA
began,! Canada’s Minister of Foreign Affairs
Chrystia Freeland announced Canada’s negotiating
priorities, which included the addition of an
Indigenous chapter to a modernized NAFTA.?
This announcement follows years of increasing
interest from Indigenous peoples to become
involved in shaping Canada’s international trade
and investment policy. Last year, representatives
from the Assembly of First Nations and Métis
Nation appeared before the Standing Committee
on International Trade to provide their views on
the Trans-Pacific Partnership (TPP)?, including

a request for meaningful consultation and
involvement of First Nations in the negotiations.*
A new organization, the International Inter-tribal
Trade and Investment Organization (IITIO), was
established in 2015 to encourage trade among
North American Indigenous nations.> One

First Nation demonstrated its belief that the
participation of Indigenous peoples in international
negotiations was required under Canadian law
as they attempted a legal challenge over the

lack of consultation for the ratification of an
international investment agreement.® For those

1 North American Free Trade Agreement Between the Government of
Canada, the Government of Mexico and the Government of the United
States, 17 December 1992, 32 ILM 296 (entered into force 1 January
1994) [NAFTA].

2 Chrystia Freeland, “Address by Foreign Affairs Minister on the
modernization of the North American Free Trade Agreement
(NAFTA)” (Speech delivered at a public forum, University of
Ottawa, 14 August 2017), online: Global Affairs Canada <https://
www.canada.ca/en/global-affairs/news/2017/08/address_by_

foreignaffairsministeronthemodernizationofthenorthame.html>.

3 Trans-Pacific Partnership Agreement, 4 February 2016 (not yet entered
into force), online: Consolidated TPP Text - Table of Contents <www.
international.gc.ca/trade-commerce/trade-agreements-accords-
commerciaux/agr-acc/tpp-ptp/texttexte/toctdm.aspx@lang=eng>.

4 House of Commons, Standing Committee on International Trade, 42nd
Parl, 1st Sess, No 26 (14 June 2016) (National Chief Perry Bellegarde),
online: ClIT Committee Meeting <www.ourcommons.ca/DocumentViewer/
en/42-1/ClIT/meeting-26/evidence>.

5 A partnership between individuals from First Nations and Native
American tribes, with support from international trade and investment
experts from Canada and the United States, IITIO aims to “develop over
time the tools, mechanisms and analysis necessary to assist in the global
flow and exchange of Indigenous goods, services and investments.”
“Terms of Reference — IITIO” (28 November 2016), online: <iitio.org/
terms-reference-iitio-2/>.

6 See Hupacasath First Nation v Canada (Minister of Foreign Affairs),
2013 FC 900 at para 51, [2014] 4 FCR 834, online: <https://www.canlii.
org/en/ca/fct/doc/2013/2013fc900/2013fc900.html>.
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who have been following this debate, Freeland’s
speech was an acknowledgement of these efforts.

All three NAFTA partners have significant
Indigenous populations.” When NAFTA was first
conceived, Indigenous peoples were not involved in
the negotiations,® and this lack of agency has been
cited as a factor in the uprising in the Mexican
state of Chiapas due to fears from Indigenous
farmers that corn imports from the United States
would disrupt small-scale and subsistence
farming, leading to food insecurity and impacts

on Indigenous culture.’ In Canada, the response

to NAFTA was much more muted, although the
Assembly of First Nations issued a resolution in
1993 noting its concerns about the lack of First
Nations input in the development of NAFTA and
asserting that the agreement would adversely
affect, either directly or indirectly, their jurisdiction
over natural resources in traditional territories.*

Canada’s domestic policy still needs to be
developed to allow for greater Indigenous
participation in the negotiation of international
agreements. The renegotiation of NAFTA

in 2017, as well as the exploration of a free
trade agreement with China," offers unique
opportunities to better align international trade
and investment with international Indigenous
and human rights law. The adoption of the

7 According to the United Nations, 15 percent of Mexico’s population
identifies as Indigenous, although this may be a low estimate. See
United Nations Human Rights Office of the Commissioner, “Advancing
Indigenous Peoples’ Rights in Mexico” (7 July 2011), online: <www.ohchr.
org/EN/NewsEvents/Pages/IndigenousPeoplesRightsinMexico.aspx>.
In the United States, two percent of the population is Native American,
and this number is growing. See Tina Norris, Paula L Vines & Elizabeth
M Hoeffel, “The American Indian and Alaska Native Population: 2010”
2010 Census Briefs (January 2012), online: <www.census.gov/history/
pdf/c2010br-10.pdf>. In Canada, Indigenous peoples (First Nations,
Métis and Inuit) make up more than four percent of the population, but
like Indigenous peoples in the United States, the population is young and
growing. See Statistics Canada, “Aboriginal Peoples in Canada: First
Nations People, Métis and Inuit” (15 September 2016), online: <www12.
statcan.gc.ca/nhs-enm/2011/as-sa/99-011-x/99-011-x2011001-eng.cfm>.

8 Brenda Gunn, “Impacts of the North American Free Trade Agreement on
Indigenous Peoples and Their Interest” (2006) 9 Balayi: Culture, Law and
Colonialism 5, online: SSRN <papers.ssrn.com/sol3/papers.cfm2abstract_

id=1586163>.
9 Ibid.

10 Assembly of First Nations, Resolution on the North American Free Trade
Agreement, AFN Res 7/93 as cited in ibid.

11 Global Affairs Canada, “Exploratory discussions on a possible Canada-
China free trade agreement” (4 August 2017), online: <international.
gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/
china-chine/fta-ale/background-contexte.aspx2lang=eng>.
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UN Declaration® in 2007 and the more recent
reaffirmation of Indigenous rights in ADRIP*
lends credence to the claim that participation
of Indigenous peoples in the negotiation of
international trade agreements, which have the
potential to impact their rights, is consistent
with international law requirements, as well as
in line with current international and Canadian
domestic policy for Indigenous rights.

An Overview of
Canadian and
International Law as it
Pertains to Indigenous
Peoples’ Participation in
Decision Making

The right for Indigenous peoples to participate in
decision making is found in various articles of the
UN Declaration and it is an established principle of
international human rights law,* deriving primarily
from the right to self-determination as set out in
article 3 of the declaration. The language of article
3 is mirrored in broader international human
rights law at articles 1(1) in both the International
Covenant on Economic, Social and Cultural Rights,
and the International Covenant on Civil and
Political Rights, except that the language in the UN
Declaration clarifies that Indigenous peoples have
the same right to self-determination as all people.
Participation in decision making is to be based on

12 United Nations Declaration on the Rights of Indigenous Peoples, 13
September 2007, 61st Sess, Annex, Agenda ltem 68, UN Doc A/
RES/61/295 (2007), online: <www.un.org/esa/socdev/unpfii/
documents/DRIPS_en.pdf> [UN Declaration].

13 Organization of American States, General Assembly, 46th Sess,
American Declaration on the Rights of Indigenous Peoples, OR OEA/
Ser.P/AG/doc.5537/16 (2016), online <www.narf.org/wordpress/wp-
content/uploads/2015/09/20160as-declaration-indigenous-people.pdf>
[ADRIP].

14 International Covenant on Civil and Political Rights, 19 December 1966,
999 UNTS 171 (entered into force 23 March 1976), online: <www.ohchr.
org/EN/Professionallnterest/Pages/CCPR.aspx>; International Covenant
on Economic, Social and Cultural Rights, 16 December 1966, 993 UNTS
3 (entered into force 3 January 1976), online: <www.ohchr.org/EN/
Professionallnterest/Pages/CESCR.aspx>.



free, prior and informed consent (FPIC), which is
written in six articles of the UN Declaration.’s

This paper will specifically focus on articles 19
and 41 of the UN Declaration, which set out

the rights of participation in domestic and
international decision making.!® Article 19 requires
that states “consult and cooperate in good faith
with the indigenous peoples through their own
representative institutions in order to obtain their
free, prior and informed consent before adopting
and implementing legislative or administrative
measures that may affect them,” while article 41
contains the requirement that “[t]he organs and
specialized agencies of the United Nations system
and other intergovernmental organizations shall
contribute to the full realization of the provisions
of this Declaration...Ways and means of ensuring
participation of indigenous peoples on issues
affecting them shall be established.” The ADRIP,
adopted by consensus by the Organization of
American States (OAS) General Assembly in

2016, reaffirms the language of article 19 of the
UN Declaration in article XXIII(2). Indigenous
peoples who live on the continent now known as
North America (Turtle Island) are supported by
two international declarations that affirm their
Indigenous rights and related state obligations.”

In Canadian law, there is no clear legal requirement
to consult on legislation or administrative
decisions, which would include the negotiation
and ratification of international treaties. In fact,
recent case law in Canada seems to be moving
away from an earlier Supreme Court of Canada
(SCC) decision, which held that consultation

is required for certain “strategic high level
decisions.”® Decisions from the Federal Court of

15 UN Declaration, supra note 12 at arts 10, 11(2), 19, 28, 29, 32.
16 Ibid at arts 18, 19, 41.

17 It should be noted that Canada included the following footnote to the
adoption of ADRIP: “Canada reiterates its commitment to a renewed
relationship with its Indigenous peoples, based on recognition of rights,
respect, co-operation and partnership. Canada is now fully engaged in full
partnership with Indigenous peoples in Canada, to move forward with the
implementation of the UN Declaration on the Rights of Indigenous Peoples

in accordance with Canada’s Constitution. As Canada has not participated

substantively in recent years in negotiations on the American Declaration
on the Rights of Indigenous Peoples, it is not able at this time to take a
position on the proposed text of this Declaration. Canada is committed to
continue working with our partners in the OAS on advancing Indigenous
issues across the Americas.” See ADRIP, supra note 13.

18 Rio Tinto Alcan Inc v Carrier Sekani Tribal Council, 2010 SCC 43 at para
44, [2010] 2 SCR 650 [Rio Tinto], online: <https://scc-csc.lexum.com/
scc-csc/scc-csc/en/item/7885/index.do>.

Appeal (FCA) regarding consultation for higher
level administrative decisions do not follow the
spirit of the government-stated objective of “a
renewed, nation-to-nation relationship with
Indigenous Peoples, based on recognition of
rights, respect, co-operation, and partnership,”®
nor are they in line with last year’s promise to
implement the UN Declaration in accordance with
Canada’s Constitution, as well as the recently
announced “Principles respecting the Government
of Canada’s relationship with Indigenous peoples.”*

The FCA’s decisions in Hupacasath First Nation v
Canada (Minister of Foreign Affairs)** and in Canada
(Governor General in Council) v Courtoreille® found
against First Nation appellants seeking consultation
prior to the ratification of a bilateral investment
treaty with China (Hupacasath) or prior to the
introduction of omnibus environmental legislation
to Parliament (Courtoreille). Neither decision
discusses article 19 of the UN Declaration,* despite
Canada’s endorsement of its requirements in
2010% and the promise made in 2016 to implement

19 “Minister of Foreign Affairs Mandate Letter”, online: <http://pm.gc.ca/
eng/minister-foreign-affairssmandate-letter>.

20 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK),
1982, ¢ 11, online: <www.canlii.org/en/ca/laws/stat/schedule-b-to-the-
canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-
uk-1982-c-11.html> [Constitution Act, 1982].

21 Department of Justice, “Principles respecting the Government of Canada'’s
relationship with Indigenous peoples” (19 July 2017), online: <www.
justice.gc.ca/eng/csjsic/principles-principes.html>.

22 2015 FCA 4, 379 DLR (4th) 737 [Hupacasath].
23 2016 FCA 311, 405 DLR (4th) 721 [Courtoreille].

24 The lower court Hupacasath decision briefly mentions the UN
Declaration, but does not consider the declaration to affect the duty to
consult analysis: “Although HFN also briefly stated in its Application
that Canada’s duty to consult also arises from the Crown’s fiduciary
obligations towards First Nations Peoples and the United Nations
Declaration on the Rights of Indigenous Peoples, Resolution 61/295,

13 September 2007, | agree with the Respondents that the question of
whether the alleged duty to consult is owed to HFN must be determined
solely by application of the test set forth inmediately above [Duty to
consult test]. | would add in passing that HFN did not pursue these
assertions in either written or oral argument, and that, in a press release
issued by Aboriginal Affairs and Northern Development Canada, entitled
Canada’s Statement of Support on the United Nations Declaration on
the Rights of Indigenous Peoples, that Declaration is described as ‘an
aspirational document’ and as ‘a non-legally binding document that does
not reflect customary international law nor change Canadian laws.” HFN
did not make submissions or lead evidence to the contrary.” See 2013 FC
900 at para 51, [2014] 4 FCR 836, online: <www.canlii.org/en/ca/fct/
doc/2013/2013fc900/2013fc900.html> [Hupacasath FC].

25 Indigenous and Northern Affairs Canada, “ARCHIVED - Canada’s
Statement of Support on the United Nations Declaration on the Rights of
Indigenous Peoples” (12 November 2010), online: <www.aadnc-aandc.
gc.ca/eng/1309374239861/1309374546142>.
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the declaration.? The Hupacasath decision was
argued before the current government was
elected, but the decision in Courtoreille cannot

be blamed on previous governmental policies.
Although the former Conservative government
enacted the omnibus bills that were the subject of
the appeal, the appeal itself was not heard until
2016. Therefore, it is surprising that lawyers for
Canada insisted on focusing on Canadian law,
discounting the relevance of article 19 of the UN
Declaration just days after Minister of Indigenous
and Northern Affairs Carolyn Bennett announced
at the United Nations that the declaration would
be supported in Canada “without qualification.”*

The FCA in Courtoreille and Hupacasath both
comment on the overwhelming procedural
requirements to consult many or all Aboriginal
peoples in Canada on negotiations of international
agreements or legislation that may adversely
impact their rights. The impracticability of the
consultation for administrative and legislative
decisions was noted in both decisions. In
Hupacasath, the court stated, “Taken to its extreme,
the appellant’s position would require the Minister
of Finance — before the annual budget speech

in the House of Commons, on every measure in

it that might possibly affect the investment and
development climate — to consult with every First
Nation, large or small, whose claimed lands might
conceivably or imaginatively be affected, no matter
how remotely, no matter how insignificantly.”?

The minority opinion in Courtoreille also relied

on this troubling idea that if consultation is
unworkable for the government, it should not

be required. In his concurring reasons as to why
consultation on the omnibus bills are not required,
J. A. Pelletier seems to create a new test that laws
of general application cannot attract a duty to
consult: “The duty to consult cannot be conceived
in such a way as to render effective government
impossible. Imposing a duty to consult with all
Aboriginal peoples over legislation of general

26 The Honourable Carolyn Bennett, minister of Indigenous and Northern
Affairs, “Announcement of Canada’s Support for the United Nations
Declaration on the Rights of Indigenous Peoples” (Speaking notes
delivered at the United Nations Permanent Forum on Indigenous
Issues, New York City, 10 May 2016) [“Canada’s Support for
the UN Declaration”], online: <www.metisnation.ca/wp-content/
uploads/2016/05/Speech-Minister-Bennett-UNPFII-NEW-YORK-MAY-10-
FINAL pdf>.

27 Ibid.

28 Hupacasath, supra note 22 at para 120.
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application would severely hamper the ability of
government to act in the interests of all Canadians,
both Aboriginal and non-Aboriginal. Consultation
takes time and the more groups there are to be
consulted, the more complex and time-consuming
the consultations. At some point the ability to
govern in the public interest can be overwhelmed
by the need to take into account special interests.”*

Unfortunately, there are serious flaws in reasoning
for excluding consultation requirements on the
development of legislation of general application
or any other measure, such as international
agreements, which have the potential to broadly
impact Aboriginal rights. The development of the
test for consultation was created by the courts
themselves, through an interpretation of section 35
of Canada’s Constitution Act, 1982. The language,
“duty to consult and accommodate,” is not directly
found in section 35, which recognizes existing
Aboriginal and treaty rights of Aboriginal peoples.3°
In order to determine whether Aboriginal and treaty
rights are adversely impacted by a government
action to the point of infringement and therefore
not justifiable, the SCC developed a procedural
duty of consultation as a means of ensuring
justification for infringement of the right,* while
acknowledging the importance of consultation

as a means of achieving reconciliation.*

It is therefore clearly open to the court to

amend, expand or refine these requirements

for administrative or legislative decisions

that adversely impact Aboriginal rights, but
Canada should not wait for legal challenges, as
proactive engagement with Indigenous peoples

is a more responsive and effective approach. The
requirements for “strategic, higher level decisions”
do not have to follow the same procedural
requirements as, for example, the consultation
requirements for the approval to develop a mine on
a nation’s traditional territory, but can be tailored
to meet the challenges of a broader consultation.
The courts can look to the language of article 19

29 Courtoreille, supra note 23 at para 92.

30 Constitution Act, 1982, supra note 20 at s 35(1) states: “The existing
aboriginal and treaty rights of the aboriginal peoples of Canada are
hereby recognized and affirmed.”

31 See Rv Sparrow, [1990] 1 SCR 1075, 70 DLR (4th) 385; Haida Nation
v British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 SCR 511
[Haida Nation]; and Taku River Tlingit First Nation v British Columbia (Project
Assessment Director), 2004 SCC 74, [2004] 3 SCR 550 [Taku River].

32 Taku River, supra note 31 at para 25.



of the UN Declaration, which speaks to free, prior
and informed consent with “indigenous peoples
through their own representative institutions”

and develop a test that requires collaboration with
Indigenous peoples’ nominated institutions, rather
than consultation with individual communities

or larger collectives such as a nation. For some
higher level decisions that are national in scope,

it may be predetermined that Indigenous-
nominated institutions are the appropriate
partner for decision making with the government,
consistent with article 19. For other decisions,

the impacts may be more regional and involve
specific nations. Consistent with the common-
law duty to consult, the depth of participation

for article 19 FPIC requirements can be increased
or decreased based on the potential for adverse
impacts on rights.® The “impracticability of the
consultation” rationale that has crept into the FCA’s
decisions denies the creative and consensually
created techniques that will maintain the honour
of the Crown and affirm both domestic and
international commitments to Indigenous peoples.

There are inherent risks if consultation is not
undertaken for proposed legislation or for
international agreements. If it is later determined
that a measure contained in legislation or an
international agreement infringes on a right, this
action may not be justified if there was no prior
consultation. The court in Courtoreille recognized
that risk: “To the extent that the impugned
decisions directly derive from the policy choices
embedded in a statute, the validity of such a statute
may be called into question and consultation
prior to the adoption of that statute will be a key
factor in determining whether the infringement of
an Aboriginal or treaty right is justified.”* British
Columbia’s provincial court illustrated this risk

33 Claire Charters sets out a “contextual-participation approach” with
consent at the high end and formal avenues of input at the lower end of
the scale, consistent with the Canadian duty to consult law, the Committee
on the Elimination of Racial Discrimination (CERD) and recommendations
from James Anaya, the former special rapporteur for the rights of
Indigenous peoples. See Claire Charters, “A Self-Determination Approach
to Justifying Indigenous Peoples’ Participation in International Law and
Policy” (2010) 17 Intl J on Minority and Group Rights 215 at 222-223,
online: SSRN <ssrn.com/abstract=2887693>, citing Human Rights
Council, Report by the Special Rapporteur on the situation of human
rights and fundamental freedoms of indigenous people, James Anaya,
UNGAOR, 12th Sess, Agenda ltem 3, UN Doc A/HRC/12/34 (2009);
Haida Nation, supra note 31; CERD, Decision 1(66) New Zealand
Foreshore and Seabed Act 2004, CERD, 66th Sess, CERD/C/66/NZL/
Dec.1 (2005) at para 1, online: <www2.ohchr.org/english/bodies/cerd/
docs/CERD.C.66.NZL.Dec.1.pdf>.

34 Courtoreille, supra note 23 at para 63.

in a 2017 decision about cross-border hunting by
a member of the Sinixt Nation. The provincial
court found that provisions in the Wildlife Act*
that restricted non-residents from hunting game
in British Columbia infringed on the Aboriginal
rights of a member of the Sinixt Nation and
therefore could not be justified, due to the lack
of consultation with the Sinixt and because the
provision, which did not take into consideration
the Aboriginal rights to hunt for food, social and
ceremonial rights were therefore contrary to the
honour of the Crown. According to Provincial
Court judge Lisa Mrozinski, “The Crown’s refusal
to consult is understandable given its position in
this trial that no Sinixt aboriginal rights exist in
Canada today. Still, consultation is a requirement
in the justification analysis. Without it, the
Crown can never hope to meet its onus to prove
a justification of the infringement in this case.”®

There are consultation requirements for
international treaty making in many of Canada’s
more modern treaties with First Nations, mostly
in treaties made with nations that reside in British
Columbia or the Yukon. These provisions already
require consultation before Canada consents to be
bound by a new international treaty that would
give rise to new international legal obligations
that may adversely affect a First Nation’s right.>”
This requirement is reciprocal, as some modern
treaties also include articles that could require

a First Nation having to remedy “the law or

other exercise of power to the extent necessary

to enable Canada to perform the International
Legal Obligation,” which is defined as obligation
binding on Canada under international law.?®

Hupacasath First Nation’s traditional territory

is unceded, and the homepage of their official
website asserts title, as well as stating that they
will never negotiate a modern treaty.® If a First
Nation party to a modern treaty brought a similar

35 Wildlife Act, RSBC 1996, c 488, ss 11, 47, online: <www.bclaws.ca/
civix/document/id/consol24/consol24/00_96488_01>.

36 Rv DeSautel, 2017 BCPC 84 at para 179, BCWLD 2514 [DeSautel].
The province of British Columbia has appealed this decision to the BC
Supreme Court. Bill Metcalfe, “Province appeals Sinixt hunting case”,
Nelson Star (1 May 2017), online: <www.nelsonstar.com/news/sinixt-
hunting+rial-goes-+to-appeal/>.

37 See e.g. Tla’amin Final Agreement (11 April 2014), art 24, online: <www.
aadnc-aande.ge.ca/eng/1397152724601/1397152939293>.

38 Ibid at art 26.

39 Hupacasath First Nation, “Ownership: Statement of Aboriginal Rights and
Title”, online: <hupacasath.ca/ownership/>.
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claim requiring consultation for an international
agreement, would the court deem its case to be
“speculative”? Consultation for international
agreements can be a treaty right, and at least one
modern treaty does not mention adverse effects,
but instead includes language similar to the UN
Declaration and requires that Canada undertake
consultation if the international treaty “may
affect a right” of a First Nation.*® The lower court
in Hupacasath noted that Canada’s position that
the Canada-China Foreign Investment Promotion
and Protection Agreement (CCFIPPA) could never
attract a duty to consult was “inconsistent with
provisions that are included in a number of final
agreements that Canada has entered into with First
Nations, which requires it to consult with those
First Nations prior to consenting to be bound by
a new international treaty which would give rise
to new international legal obligations that may
adversely affect a right of the First Nations.”

The FCA in Hupacasath determined that treaty
making was an appropriately reviewable
government prerogative that left the door open to
the possibility of future consultation requirements,
but the court in Courtoreille found that there

was no duty to consult on legislation due to
parliamentary privilege. The SCC has agreed to
hear the appeal for Courtoreille, which will allow
the highest court to provide for much-needed
guidance on this matter. Whether the SCC will be
open to considering how the role of international
law should guide consultation for legislation,
specifically article 19 of the UN Declaration, it
will no doubt be debated in oral argument.

Even without the benefit of further guidance

from the SCC on which high-level strategic policy
decisions trigger the duty to consult, Canada
should fill this policy gap for consultation on
international agreements that may impact
Aboriginal rights for both principled and
pragmatic reasons. In light of the government’s
commitment to the UN Declaration and a renewed
nation-to-nation, Inuit-to-Crown relationship,

the government could develop a process for
broader-based collaboration with Indigenous-
nominated representative institutions in a spirit of

40 See Land Claims and Self-Government Agreement among the Tlicho and
the Government of the Northwest Territories and the Government of
Canada, (25 August 2003) art 7.13.2, online: <www.aadnc-aandc.gc.ca/
eng/1292948193972/1292948598544>.

41 Hupacasath FC, supra note 24 at para 69.
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cooperative decision making, in accordance with
the language in article 19 of the UN Declaration.
As well, obtaining the consent of Indigenous
peoples for international trade and investment
agreements would provide the economic
certainty attractive to international investors.

Maybe Not So
Speculative after All2

Both the Federal Court and the FCA held that no
consultation was required with Hupacasath First
Nation for the ratification of the CCFIPPA* as any
impacts on their Aboriginal rights were “non-
appreciable and entirely speculative in nature.”?
As well, both levels of court found that the First
Nation had not established a causal link between
potential adverse impacts to their rights and the
international investment treaty. Lawyers for Canada
argued before the Federal Court that consultation
was not required since any adverse impacts were
speculative, based on the fact that there have been
claims that threatened Aboriginal interests under
NAFTA Chapter 11: “[T]here hasn’t even been a
claim filed with respect to an aboriginal measure
or a measure taken to accommodate an aboriginal
interest in Canada throughout the NAFTA
experience...So that is the experience that Canada
monitors and looks to, and because of that Canada
is satisfied that there have not been problems
with respect to protecting aboriginal interests

and accommodating them where required.”*

The declaration of Aboriginal title lands in Canada
is a significant change to Canadian Aboriginal
law, which may render past experiences with
NAFTA Chapter 11 claims less relevant. Aboriginal
title was first recognized in Canadian common

42 Agreement Between the Government of Canada and the Government
of the People’s Republic of China for the Promotion and Reciprocal
Protection of Investments, (8 September 2012), Can TS 2014/26 (entered
into force 1 October 2014), online: <international.gc.ca/trade-commerce/
trade-agreements-accords-commerciaux/agr-acc/china-chine/fipa-apie/>
[CCFIPPA].

43 Hupacasath, supra note 22 at para 22, citing Hupacasath FC, supra note
24 at 3, 147-148.

44 Hupacasath FC, supra note 24 (Oral Argument, Respondents Volume 2,
6 June 2013).



law by the Privy Council in St. Catherine’s Milling*s
and expounded upon in Calder v Attorney General
of British Columbia,*® Guerin v The Queen* and
Delgamuulkw v British Columbia.*® This series of
decisions set out the reasons why Aboriginal
title is understood as sui generis interest:*

— Aboriginal title is derived from historic
occupation and possession of the lands.*°

— Aboriginal title is inalienable and cannot
be transferred, sold or surrendered to
anyone other than the Crown.s

— Aboriginal title encompasses the right to
exclusive use and occupation of the land.*

— Aboriginal title is held communally and,
although the use of the land is not restricted
to traditional uses, “The land has an inherent
and unique value in itself, which is enjoyed
by the community with aboriginal title to
it. The community cannot put the land to
uses which would destroy that value.”s

The test for establishing Aboriginal title was set out
in Delgamuulkw,> but it took two more decades for
the SCC to make the first declaration of Aboriginal

45 St Catherine’s Milling & Lumber Co v The Queen (1888), [1889] LR 14
App Cas 46, 6 LT 197 (JCPC) [St. Catherine’s Milling], online: <https://
scc-csc.lexum.com/sce-csc/scc-csc/en/item/3769 /index.do>. The decision
of the Privy Council is much criticized as evidence of Aboriginal law in
Canada being built on assumed sovereignty based on the Doctrine of
Discovery. Aboriginal or “Indian Title” is described in the decision as “a
personal and usufructuary right, dependent upon the good will of the
Sovereign” and “a mere burden.”

46 Calder et al. v Attorney-General of British Columbia [1973] SCR 313, 34
DLR (3rd) 145 [Calder], online: <https://scc-csc.lexum.com/sce-csc/sce-
csc/en/item/5113 /index.do>.

47 Guerin v The Queen, [1984] 2 SCR 335, 12 DLR (4th) 321 [Guerin],
online: <https://scc-csc.lexum.com/scc-csc/sce-csc/en/item/2495 /index.
do>.

48 Delgamuukw v British Columbia, [1997] 3 SCR 1010, 153 DLR (4th) 193
[Delgamuukw], online: <https://scc-csc.lexum.com/scc-cse/scc-csc/en/
item/1569/index.do>.

49 Guerin, supra note 47 at 382.

50 “Although I think that it is clear that Indian title in British Columbia
cannot owe its origin to the Proclamation of 1763, the fact is that when
the settlers came, the Indians were there, organized in societies and
occupying the land as their forefathers had done for centuries.” Calder,
supra note 46 at 328.

51 Delgamuukw, supra note 48 at para 113.
52 Ibid at para 115.
53 Ibid at para 129.

54 Ibid.
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title in Tsilhqot’in Nation v British Columbia.
Tsilhqot’in Nation was decided upon while
Hupacasath was under reserve at the FCA. The FCA
asked for additional submissions from the parties
to consider whether the decision in Tsilhqot’in
Nation had modified when the duty to consult was
triggered. After hearing from the parties, the FCA
was satisfied that Rio Tinto, as well as the other
leading duty-to-consult decisions, Mikisew Cree
First Nation v Canada’® and Haida Nation,5 were still
the relevant legal precedents for consultation.®

While the trigger for consultation may not have
been changed by Tsilhqot'in Nation, the nature
and consequences of consultation have arguably
been significantly altered. It is now questionable
whether an investor can rely on the previous
consultation undertaken by the Crown on lands
where Aboriginal title is established. Instead

of consulting an Aboriginal community and
perhaps accommodating the impacted Aboriginal
right, the SCC recommends that the Crown seek
consent from the relevant Aboriginal group on
Aboriginal title land for the proposed land use:

Once title is established, it may be necessary for
the Crown to reassess prior conduct in light of

the new reality in order to faithfully discharge its
fiduciary duty to the title-holding group going
forward. For example, if the Crown begins a project
without consent prior to Aboriginal title being
established, it may be required to cancel the project
upon establishment of the title if continuation

of the project would be unjustifiably infringing.
Similarly, if legislation was validly enacted before
title was established, such legislation may be
rendered inapplicable going forward to the extent
that it unjustifiably infringes Aboriginal title.>

This prudent advice indicates that declaration

of Aboriginal title may create new risks and
uncertainties to international investors in Canada.
There is potential for a dispute if title is declared
by a court after an investment was made by a

55 Tsilhqot'in Nation v British Columbia, 2014 SCC 44, 2 SCR 257
[Tsilhqot’in Nation], online: <https://scc-csc.lexum.com/scc-csc/scc-csc/
en/item/14246/index.do>.

56 Mikisew Cree First Nation v Canada (Minister of Canadian Heritage),

2005 SCC 69, 3 SCR 388, online: <https://scc-csc.lexum.com/scc-csc/sce-

csc/en/item/2251 /index.do>.
57 Haida Nation, supra note 31.
58 Hupacasath, supra note 23 at para 80.

59 Tsilhqot'in Nation, supra note 55 at para 92.



foreign investor pursuant to a foreign investment
promotion and protection agreement (FIPA) as
prior approvals may prove to be inapplicable,
leading to a claim of indirect expropriation or

an allegation that the investor was not treated

in accordance with international standards of
treatment. Pamela Palmater noted the reality of
Aboriginal title for international investors when
providing evidence before the Standing Committee
on International Trade: “We know from the
Tsilhgot’in case what aboriginal title land means.
It means the exclusive jurisdiction to determine
what happens with the lands and resources and
benefits in that territory. Exclusive means exclusive.
Nothing in the TPP [Trans-Pacific Partnership]

can happen on any aboriginal title lands in this
country without the consent of First Nations.”®°

Aboriginal title also changes the beneficial
ownership interests of the resources on title lands.
Chief Justice Beverley McLachlin explained in
Tsilhqot’in Nation that “the title holders have the
right to the benefits associated with the land —
to use it, enjoy it and profit from its economic
development. As such, the Crown does not retain
a beneficial interest in Aboriginal title land.”®

She further explained the benefits of Aboriginal
title for the Tsilhgot’in Nation: “This gives them
the right to determine, subject to the inherent
limits of group title held for future generations,
the uses to which the land is put and to enjoy its
economic fruits. As we have seen, this is not merely
a right of first refusal with respect to Crown land
management or usage plans. Rather, it is the right
to proactively use and manage the land.”® What
a declaration of Aboriginal title lands means for
trade in resources from unceded lands is a matter
that should be the subject of consultations with
the nations who have, or assert, Aboriginal title.

In addition to significant legal changes to Canadian
law relating to a declaration of Aboriginal title,

a recent dispute in British Columbia between

a Canadian-based exploration company with
foreign investment, China Minerals Mining Corp.
(China Minerals) and the provincial government

60 House of Commons, Standing Committee on International Trade, 42nd
Parl, 1st Sess, No 26 (14 June 2016) (Pamela Palmater), online: <www.
ourcommons.ca/DocumentViewer/en/42-1/ClIT/meeting-26/evidence>.

61 Tsilhqot'in Nation, supra note 55 at para 70. The Crown can encroach on
Aboriginal title, but that encroachment would be subject to justification.
See para 71.

62 Ibid at para 94.
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illustrates why Canada may be found to be in
non-compliance with Chapter 11 by a panel of
international arbitrators due to an Indigenous
land claim settlement. It is unclear why China
Minerals brought the dispute before the British
Columbia Supreme Court rather than under the
CCFIPPA. Some have speculated that launching a
judicial review was chosen as a means of keeping
the dispute lower profile, so as not to interfere
with the exploration of a Canada-China free trade
agreement. However, as there is no requirement
to exhaust local remedies in the CCFIPPA,%

this claim could easily have become the first

case to trigger the dispute mechanism under

the CCFIPPA. And, China Minerals could have
launched a claim under the CCFIPPA investor-
state dispute settlement (ISDS) mechanism

if the dispute before the British Columbia

courts ultimately proved unsuccessful.

China Minerals’ judicial review petition requested a
declaration that the company’s right to procedural
fairness was violated as they were not consulted
prior to a land claim agreement being signed
pursuant to the British Columbia treaty negotiation
process with the Kaska Dene Council (a collective
representing several First Nations communities).®
China Minerals requested orders that would quash
a proposed land transfer, which was part of the
land claim agreement. The company acquired
subsurface rights in a parcel that was to be
transferred as part of the land claim settlement.
China Minerals had already invested in exploration
and drilling on this land. According to its petition,
the change from Crown land to fee simple would
change the underlying regulatory process and
impact the company’s ability to develop its mining
interests. ¢ As well, Kaska Dene was planning

a run of the river’s hydroelectricity project on

the land, which China Minerals claimed was not
compatible with their future mining plans.

In January 2017, the BC court declined to hear
the judicial review, as the matter had become
moot since Kaska Dene’s plans for the hydro
project changed and they no longer wanted the
disputed lands. China Minerals’ chairman was

63 Will Horter, “Canada’s first Chinese FIPA case in the making?”, Dogwood
(15 February 2016), online: <dogwoodbc.ca/first-chinese-fipa-case/>.

64 CCFIPPA, supra note 42 at art 21.

65 China Minerals Mining Corp v British Columbia (Minister of Forests et al.),
6 June 2016, Vancouver Registry No $-160923 (BCSC) (amended petition).

66 Ibid at para 20.



unhappy with the turn of events as the company
“believe[d] this was an excellent opportunity for
the Court to provide meaningful guidance to the
government and others on the protection of 3rd
party rights when the government enters into
treaties....China Minerals supports reconciliation
between the province of BC and Aboriginal groups
— provided existing 3rd party rights are protected
or properly compensated....The government
transferred the lands to Kaska Dena without

any consultation with the Company...We are
hopeful that the government will learn from our
case and rectify its policies and procedures.”®

Canada took the position in Hupacasath that there
was no need for broad reservations, excluding
section 35 of the Constitution Act, 1982, from

the international investment provisions for
expropriation/regulatory takings, or from the
provisions requiring the minimum standard of
treatment. According to Canada’s lawyers, “there’s
no need for a reservation here, and that’s why we
said before that there’s no conflict between the
treaty’s provisions — between both — between
the FIPPA’s position and between the obligations
that Canada owes to aboriginal peoples.”®

However, the China Minerals dispute provides
some examples of the potential conflicts. It was
the company’s position that they were owed
consultation for the change in status of the
ownership of the surface right from Crown to
private land as it impacted their third-party rights.
This is ironic, as it is the Aboriginal collective that
makes up Kaska Dene, not China Minerals, who
may have been denied consultation for the granting
of mineral rights on proposed treaty settlement
lands.® The company has no rights to procedural
fairness under British Columbia law for the
disposition of the Crown land to fee simple as the

67 “China Minerals Reports Court Decision”, Accesswire (18 January 2017),
online: <www.accesswire.com/453042/China-Minerals-Reports-Court-
Decision>.

68 Hupacasath FC, supra note 24.

69 Gavin Smith, “Alternate Realities: Flipping the Frame on Mining
Corporations’ Claim of Unfair Land Transfers to First Nafions” (22 March
2016), Environmental Law Alert Blog, online: West Coast Environmental
Law <www.wcel.org/blog/alternate-realities-flipping-frame-mining-
corporations-claim-unfairland-transfers-first>. In this commentary, Gavin
Smith of West Coast Environmental Law noted that British Columbia’s “free
entry” system of allowing mineral staking without any consultation of First
Nations may be contrary to Aboriginal rights, including Aboriginal fitle.

subsurface rights were not impacted.” The company
tried to invalidate an incremental treaty, an
agreement that would be constitutionally protected
once finalized.” China Minerals’ statement after

the dispute was resolved (reproduced above) can
be characterized as an attempt at regulatory chill

to try to convince the government to subordinate
Aboriginal rights in favour of investor protections.”
Arthur Manuel and Nicole Schabus characterized
international investment agreements as placing
“Indigenous Peoples in direct competition with
multinational corporations for control over their
lands. While multinational firms can sue even

for expropriation of future profits, Indigenous
Peoples still have not been able to secure the
implementation of their ancestral land rights.””

As this dispute was only resolved when Kaska Dene
determined they no longer wanted the specific
parcel of land, it remains to be seen whether
Canada will successfully protect Aboriginal rights
in a dispute with a foreign investor. Canada and

the provinces may be able to lessen the risk of

an international investment dispute by notifying
investors on asserted title lands about the Tsilhqot’in
Nation decision and recommending that FPIC be
obtained from the First Nation prior to completing
the investment. Comprehensive carve-outs

could be negotiated by Canada in a renegotiated
NAFTA, which would alleviate the fear that
international arbitrators may, in the future, have

to decide on an investment dispute concerning

a land claim settlement, or some other matter
involving treaty rights or Aboriginal title. One
precedent that is more protective of treaty rights
was included by New Zealand in article 29 of the
Trans-Pacific Partnership Agreement:

Article 29.6: Treaty of Waitangi

1. Provided that such measures are
not used as a means of arbitrary or

70 China Minerals Mining Corp v British Columbia (Minister of Forests et
al.), 13 April 2016, Vancouver Registry No. S-160923 (BCSC) (Response
to the Petition).

71 Constitution Act, 1982, supra note 20 at s 35.

72 Victoria Tauli-Corpuz, Report of the Special Rapporteur on the rights
of indigenous people, OHCHR, 33rd Sess, Agenda Item 3, UN Doc A/
HRC/33/42) (2016) at para 5, online: OHCHR <www.ohchr.org/EN/
HRBodies/HRC/RegularSessions/Session33/Pages/ListReports.aspx>.

73 Arthur Manuel & Nicole Schabus, “Indigenous Peoples at the Margin
of the Global Economy: A Violation of International Human Rights and
International Trade Law”, (2005) 8:229 Chapman L Rev 222 at 235,
online: <http://digitalcommons.chapman.edu/chapman-law-review/vol8/
iss1/10/>.
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unjustified discrimination against
persons of the other Parties or as a
disguised restriction on trade in goods,
trade in services and investment,
nothing in this Agreement shall preclude
the adoption by New Zealand of
measures it deems necessary to accord
more favourable treatment to Maori

in respect of matters covered by this
Agreement, including in fulfilment of its
obligations under the Treaty of Waitangi.

2. The Parties agree that the interpretation
of the Treaty of Waitangi, including as to
the nature of the rights and obligations
arising under it, shall not be subject to
the dispute settlement provisions of
this Agreement. Chapter 28 (Dispute
Settlement) shall otherwise apply to
this Article. A panel established under
Article 28.7 (Establishment of a Panel)
may be requested to determine only
whether any measure referred to in
paragraph 1 is inconsistent with a
Party’s rights under this Agreement.”

A revised NAFTA could include similar wording
in which the references to the Treaty of Waitangi
would be replaced by a reference to section

35 of Canada’s Constitution Act, 1982, the
common-law duty to consult and accommodate,
and recognition of Aboriginal title. Of course,

it is open to Canada to negotiate a broader
exemption in a future international investment
treaty — one that completely excludes section
35 and related common-law duty to consult

and accommodate from ISDS. It is interesting

to note that Canada seems to have recognized
that measures taken to protect Indigenous rights
may be vulnerable to investment claims. In

July 2017, Canada, its provinces and territories
entered into an internal free trade agreement,
which also includes investment provisions and
person-to-government dispute resolution, and
has a broad exception that protects Indigenous
rights and the fulfillment of those rights from the
provisions of the agreement. Article 800 of the
Canadian Free Trade Agreement sets out that:

74 Trans-Pacific Partnership Agreement, 4 February 2016 (not yet entered
into force). See “Consolidated TPP Text - Table of Contents”, online:
<www.international.gc.ca/trade-commerce/trade-agreements-accords-
commerciaux/agr-acc/tpp-ptp/texttexte/toctdm.aspx2lang=eng>.
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— This Agreement does not apply to any measure
adopted or maintained by a Party with respect
to Aboriginal peoples. It does not affect
existing aboriginal or treaty rights of any
of the Aboriginal peoples of Canada under
section 35 of the Constitution Act, 1982.

— For greater certainty, nothing in this Agreement
shall prevent a Party from fulfilling its
obligations under its treaties with Aboriginal
peoples, including land claims agreements.”

Exception provisions in a modernized NAFTA
should be negotiated to effectively protect
Aboriginal rights, treaty rights and Aboriginal
title interests in land, making reference not
only to section 35 of Canada’s Constitution,
but also to internationally recognized
Indigenous rights in the UN Declaration.

What Has Changed since
Hupacasath: Canada’s
Promise of a Nation-to-
Nation Relationship
Hupacasath was decided by the FCA in 2015, and
over the past two years, the federal landscape for
Indigenous relations has shifted. The first signs of

change were heralded by the release of the Truth
and Reconciliation Commi