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ABSTRACT

This paper considers which elements are crucial for building stable tax system in modern
globalised world. To answer this question author presents various contexts in which should
we discuss design of tax system: processes of globalization and their impact on tax law,
initiatives at international level of OECD and their significance for domestic level, the role of
European Union and their initiatives for tax matters of its member states, function of taxes
and the main tax principles. These contexts provide the conclusion in which author
conceptualizes the frames and methods of modern tax system design.

Keywords: tax certainty, tax system, tax law, tax design

1. INTRODUCTION

Taxes are the main source of revenue for governments, so it is essential to create stable and
efficient tax system. Also taxation is one of an array of interrelated factors that motivates
people's economic decisions (Hall, 1994, p. 5). It cannot be said how strongly international
real investment will react to specific changes in tax policies, but tax policy is important factor
in providing friendly environment for investments (Griffith, Hines, Sorensen, 2010, p. 930).
Also the largest source of policy uncertainty are fiscal matters, especially tax policy (Baker,
Bloom, Davis, 2016). The way in which tax system is designed matters enormously to
economic welfare (Mirrlees, 2011, p. 1). This paper discusses various contexts which follows
to conclusion how to design stable tax system in modern globalised world.

2. TAXES IN GLOBALISED WORLD

To analyze tax design we have to identify the ground on which taxes exist. Globalization
carries profound implications for tax systems. Institutional barriers to the movement of
goods, services and capital have relevantly decreased (Griffith R., Hines J., Sorensen P. B.,
2010, p. 915). It is much easier to move capital and taxable profits between jurisdictions.
There is also much bigger difficulty in defining the localization where assets and activities,
which generate income, are. In globalised environment tax system of one country cannot be
considered in an isolation. As an example: when some countries try to attract capital, profits
and corporations by introducing specific regimes mainly targeted to cross-border investment,
and on the other side is a group of countries which is trying to protect their domestic tax
revenues in the process of tax competition by introducing specific provisions, all of these
generates tax uncertainty (Zangari, Caiumi, Hemmelgarn, 2015, p. 2-3) and is a source of
even more grievous complexity of tax system . This example shows that the activity of one
country may strongly affect at the tax system of another country, the tax system which in
isolation of tax systems of another states can be seen as a fair, stable and well-design. Farther
globalised world creates opportunities for countries to attract capital by favorable tax regimes
leading to aggressive tax competition within countries. These remarks show that in globalised
world countries to successfully manage their tax system need to cooperate with other
countries to fairy distribute revenue of taxes. Designing their domestic tax rules, sovereign
countries may not sufficiency take into account the effect of others countries rules (OECD,
2013, p. 9). These times taxes are not only domestic matter, but also very important
international issue. States understand today that many issues that were traditionally
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considered as pertaining to domestic jurisprudence and policy have now risen to the
international level, and need to be influenced there (Matias, 2008, p. 5).

Matter of taxes is one of this kind of issues. At the international level crucial role in
cooperation between countries in tax field plays OECD and European Union at the regional,
European level. On the other hand the extent to which national governments can enact
reforms is constrained: by being member of UE country is bound by a Treaty of Rome and
the rulings of the European Court of Justice and a large network of tax treaties fostered by the
OECD (Griffith, Hines, Sorensen, p. 917). Today’s many times a state finds itself in a
position where it must enter into a new international agreement or accede to an existing one,
if it wishes to stay a viable actor in the international community and globalized economy. We
observe the process of harmonization of standards and mechanisms for enforcement in topics
previously considered as domestic. (Matias, 2008, p. 6, 9). Today’s world domestic tax law is
being strongly affected by international law and probably this process will deepen.

3. INTERNATIONAL LEVEL, EU LEVEL - THE ROLE, INITIATIVES IN
BUILDING CERTAIN TAX SYSTEM

Organization for Economic Co-operation and Development (OECD) is an intergovernmental
economic organization founded in 1960. It includes 34 member countries; also collaborate
with more than 100 other economies, many of which participate in its committees and adhere
to its instruments. In order to join the OECD a state must be willing to adhere to the basic
principles of the Organization: open market economy and a democratic political system.
Also, all joining states must commit to and prove they can meet numerous conditions of the
OECD (Matias, 2008, p. 11). The aim of OECD is to help countries develop policies together
to promote economic growth and healthy labor markets, boost investment and trade, support
sustainable development, raise living standards and improve the functioning of markets
(OECD, 2016). OECD has huge role in developing new solutions in tax matters at the
international level and cooperation between states. Most of the BTT signed by countries
conform to the model treaties proposed by the OECD or the United Nations (Blonigen,
Oldenski, Sly, p. 5), but OECD leads also many others, worthwhile initiatives. Of latest
initiatives very important and significant initiative of OECD is Action Plan on Base Erosion
and Profit Shifting proposed in 2013. It introduces 15 actions which should be undertaken to
ensure the coherence of corporate income taxation at the international level including
strengthening CFC rules, developing model treaty provisions and recommendations regarding
the design of domestic rules to neutralize the effect of hybrid instruments and entities or
assuring that transfer pricing outcomes are in line with value creation (OECD, 2013, p. 13-
24). Also the issue of tax uncertainty is important subject for OECD; it became one of the
taxation issues of discussion at the G20 during the Chinese Presidency, taken over by the
German Presidency in 2017. OECD published report which discusses the issue of tax
certainty ,, Tax certainty. IMF/OECD Report for the G20 Finance Ministers". Activity of
OECD should be seen as a very positive input in building tax certainty and stability at the
international level. To remind in globalised environment tax system of one country cannot be
considered in isolation, organizations like OECD provides very important field for
cooperation between states on tax matters. European Union is a crucial entity which
influences domestic tax orders of its member states.
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There are many initiatives on EU level for tax certainty. In the field of directive taxation there

have been in recent time some important initiatives in ,,fair corporate taxation"*:

1) In tax transparency: in March 2015 Commission presented Tax Transparency Package; a
key element of this proposal was to introduce the automatic exchange of information
between Member States on their tax rulings. The Council adopted the proposed directive
in December 2015 (COUNCIL DIRECTIVE (EU) 2015/2376 of 8 December 2015
amending Directive 2011/16/EU as regards mandatory automatic exchange of
information in the field of taxation).

2) In effective taxation: the main proposals in this field are The Common Consolidated
Corporate Tax Base (Proposal for a COUNCIL DIRECTIVE on a Common Corporate
Tax Base, 2016) through which companies will for the first time have a single rulebook
for calculating their taxable profits throughout the EU. It will be mandatory for large
multinational groups.

Another important initiative is Anti Tax Avoidance Package. The most relevant result of
this package is The Anti Tax Avoidance Directive which proposes six legally-binding
anti-abuse measures, which all Member States should apply against common forms of
aggressive tax planning. Also import ant part of this package are Recommendation on
Tax Treaties which advise member states how to reinforce their tax treaties against abuse
by aggressive tax planners, in an EU-law compliant way and revision of the
Administrative Cooperation Directive, which proposes country-by-country reporting
between member states' tax authorities on key tax-related information on multinationals
operating in the EU.

3) In creating better business environment: Proposal for a COUNCIL DIRECTIVE on
Double Taxation Dispute Resolution Mechanisms in the European Union of October
2016 which lays down rules to resolve disputes between member states on how to
eliminate double taxation of income from business and the rights of taxpayers in this
context.

Another important point is that EU respects activity of OECD. As an example in
Communication from the Commission to the European Parliament and The Council about A
Fair and Efficient Corporate Tax System in the European Union: 5 Key Areas for Action,
Commission emphasize: ,,The EU can build on international reforms, and it must consider
how best to integrate the results of the BEPS project at EU level". This kind of action should
be seen as a very positive step in entrenching OECD international standards. Another point
are actions of EU in the field of indirect taxation which also are main element of recent
Commission initiatives. There are a lots of problems with current VAT system which is very
complex, complicated and open to fraud. The current VAT rules urgently need to be updated
so they can better support the single market, facilitate cross-border trade and keep pace with
today's digital and mobile economy. Current crucial initiative is an Action Plan on VAT
adopted by the Commission in 7 April 2016. This action plan sets out the pathway to the
creation of a single EU VAT area. The Commission will present in 2017 a legislative
proposal for a definitive VAT system for cross-border trade. This definitive VAT system will

! See Commission's agenda for fairer, simpler and more effective corporate taxation in the EU:
http://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/taxation/company_tax/anti_tax_av
oidance/timeline_without_logo.png.


http://ec.europa.eu/taxation_customs/business/company-tax/tax-transparency-package_en#tax_rulings
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1454056899435&uri=COM:2016:25:FIN
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1454056899435&uri=COM:2016:25:FIN
https://ec.europa.eu/taxation_customs/sites/taxation/files/com_2016_148_en.pdf
http://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/taxation/company_tax/anti_tax_avoidance/timeline_without_logo.png
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be based on the principle of taxation in the country of destination of the goods. Another
interesting initiative of Action Plan on VAT is SME VAT Package which is supposed to be
presented by the end of 2017. The point of this package is to create an environment for small
and medium-sized enterprises (SME), environment which is conductive to growth and
favorable to cross-border trade, because in this moment SME bear proportionally higher VAT
compliance costs than large businesses due to complexity and fragmentaration of the EU
VAT system. (COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN
PARLIAMENT, THE COUNCIL AND THE EUROPEAN ECONOMIC AND SOCIAL
COMMITTEE on an action plan on VAT Towards a single EU VAT area - Time to decide).
To sum up: tax policy, traditionally seen as a domestic matter has become also important
international matter. Countries are being affected to a greater extent by initiatives on tax law
by international organizations (mainly OECD) and in perspective of EU member states, by
initiatives promoted by EU. These kind of activities are increasing and are leading to
assimilation of tax systems of states.

4. MAIN CAUSES OF TAX UNCERTAINTY

To summarize the main sources of tax uncertainty we will use the data from IMF and OECD
report (IMF/OECD 2017, p. 16-24). It groups into six categories the main sources of tax
uncertainty:

1) POLICY DESIGN AND LEGISLATIVE UNCERTAINTY

The main problems are:
- unexpected frequent changes in tax law;

- regulations and guidance, temporary provisions when their expiry date is either
unclear or not credible;

- unclear, poorly drafted law and ineffective tax law making and monitoring
processes.

2) POLICY IMPLEMENTATION AND ADMINISTRATIVE UNCERTAINTY

The main problems are:
- ineffective and unpredictable implementation where there is a gap between the tax

legislation and its application or when application of tax rules by the tax authority
is discretionary and incoherent;
- apoor general relationship between business and the tax authority.

3) UNCERTAINTY AROUND DISPUTE RESOLUTION MECHANISM

A lack of clear and timely dispute resolution mechanisms and processes is likely to
generate uncertainty. Issues can arise also when such procedures are in place, but
dispute resolution process takes a lot of time or is costly.

4) UNCERTAINTY ARISING FROM CHANGES IN BUSINESS AND
TECHNOLOGY

Business models are changing rapidly and application of existing tax rules to new
business can be difficult and uncertain.
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6)
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TAXPAYERS CONDUCT CAN CONTRIBUTE TO UNCERTAINTY

The issue is that some taxpayers will test the limits and interpretation of tax
provisions and also when taxpayer does not have a clearly articulated approach
towards its overall tax planning strategy or clearly defined understanding of the levels
of tax risk it is willing to accept.

INTERNATIONAL ASPECTS OF UNCERTAINTY

Uncertainty can arise for both businesses and tax authorities: tax authorities are facing
an additional level of engagement and co-operation with the tax administration of
other sovereign countries and businesses have to interact with different tax systems.

Another important dimension of tax uncertainty gives us a paper ,,Tax Uncertainty:
Economic Evidence and Policy Responses" (Zangari, Caiumi, Hemmelgarn, 2015) which
distinguishes:

1)

2)

DOMESTIC LEVEL

The uncertainty on domestic level occurs because of frequent changes of tax code,
overall process of a tax reform, from the announcement and the preparation, to the
implementation and the following fine-turning, information asymmetry between
policy makers and taxpayers about changes in tax law

INTERNATIONAL LEVEL

The main cause of uncertainty in tax matters at international level is an existence of
different tax systems that can lead to aggressive tax competition.

In summary, there are various aspects of tax uncertainty. It is very important to identify them
and ideas to resolve them designing tax system; because of that there should be more surveys
focused on this topic.

5. ROLE OF TAX PRINCIPLES IN ENSURING STABLE AND EFFICIENT TAX
SYSTEM

There are many ideas to ensure the stable and effective tax system.

One of them is a group of initiatives which pay attention to principles of tax policy.
Historically Adam Smith's tax maxims that are the set of guidelines that should characterize
good and effective national tax system should be evoked (Smith, 1991, p. 498-500):

1) The subject of every state ought to contribute towards the support of the government,

as nearly as possible, in proportion to the revenue which they respectively enjoy under
the protection of the state

2) The tax which each individual is bound to pay ought to be certain, and not arbitrary

3) Every tax ought to be levied at the time, or in the manner, in which it is most likely to

be convenient for the contributor to pay it
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4) Every tax ought to be so contrived as both to take out and to keep out of pockets as

little as possible, over and above what it brings into the public treasury of the state

They provide the basics to tax design and are very important as a first step considering tax
principles.

Nowadays commonly cited principles are (some of them are related):

1)

2)

3)

4)

5)

Simplicity

We can distinguish various levels of simplicity: simplification of the tax system or
structure means reducing the number of taxes, leaving only those easier to pay and
collect, simplification of the tax laws means drafting plain and understandable laws
and reducing distortions and simplification of application of tax rules means
communicating the tax rules directly and effectively to the appropriate sector
(BGConsulting, 2013, p. 2). Simplicity of tax system is crucial for taxpayers, but it
also should be remembered that desire to simplicity may lead to laws that are
incomplete or vague, making the tax law hard to administer and comply with (OECD,
2017, p. 44). On the other hand complex tax system are conducing to tax avoidance
and evasion (BGConsulting, 2013, p. 3). Tax system than should be as simple as
possible, but also clear and coherent.

Neutrality
It means that tax policy shouldn't favor one kind of activity or another (ITEP, 2012).

Stability

This principle means that after simplifying tax system it must remain as stable as
possible. Stability for investors means being able to predict a reasonable amount of
taxes and compliance costs work. For tax administrations it means the effort and cost
invested in educating and informing taxpayers about new tax laws and procedures is
minimized, the costs of training staff are reduced as well as the costs of producing
new tax forms, the costs of assessing taxes, of defending in tax appeals and of
imposing sanctions -generally due to mistakes of taxpayers in understanding the new
changes or the new tax law- are also reduced and that by reducing costs, efforts may
be focused in detecting and punishing tax evasion and fraud ((BGConsulting, 2013, p.
4)

Equity and fairness

It means that taxpayers in the same situation should be treated similarly. We
distinguish: horizontal equity which describes two taxpayers with equal abilities to
pay — they should pay the same amount of tax and vertical equity which means that
the person with the greater ability to pay should pay more tax. How much more tax
should be paid is a topic of political debate (PICPA). Measuring the equity of
taxpayers is very problematic especially in progressive income tax when it has to
considered which states of need are relevant, which should be tax relieved, etc. (Forte,
2010, p. 245).

Certainty

The tax law should specify when the tax is to be paid, how it is to be paid, and how
the amount to be paid is to be determined (PICPA). The lack of certainty of tax law is
very negative for taxpayers. ACCA (ACCA, 2009, p. 5) noticed that companies
legitimate tax planning techniques can find themselves having to report to the

7
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authorities or becoming the subject of onerous tax enquiries what is unacceptable for
companies trying to plan their business activities.

6) Efficiency
It means that tax system should be efficient for governments in terms of their ability
to secure the revenue due, prevent tax leakage and the development of black
economy, but it should also be efficient for taxpayers in terms of complying with its
requirements (Ibidem, p. 6)

Tax principles are very important considering design of tax system and should be widely
known and favored. Governments discussing changes in tax system should seen tax
principles as a ground for more detailed ideas.

6. FUCTION OF TAXES

The main purpose of taxes is to bring revenue for the country. Taxes are the most important
source of revenue for government. Next revenue which gains government from taxes is to
fulfill social needs. It is important to emphasize this crucial function of taxes - the tax system
should be designed the way which is the most efficient for collection of revenue. In rational
model of tax law fiscal function has a priority and any other functions has to be ancillary to
fiscal function (Modzelewski, 2010, p. 24). It is very dangerous to look at the tax system in a
way to encourage social behaviors. There are various ways in which it can be done.
Government could try to encourage by tax law business decisions. But the success of tax
incentives to attract foreign investment is doubtful. They are only a small part of country's
appeal. They can even be seen as a wasteful giveaways, as foreign investors might have made
the investment anyway (Michie, 2011, p. 206). Also it has to be said that markets normally
allocate resources more effectively than government action (Minesota Center of Fiscal
Excellence, p. 2). Another important point is that this kind of action can cause tax uncertainty
at the international level leading to aggressive tax competition. This kind of act can be
tempting, but it has to be emphasized that the tax system should be seen as just that — a
system (Mirrlees, 2011, p. 2). The idea of this system is to collect revenue, not to change
economical behaviors. A well-functioning tax system doesn't need special incentives and
stimulated growth (OECD, 2017, p. 44).

7. CONCLUSION - DESIGN OF TAX SYSTEM

Knowing the current globalised ground on which taxes exist, the function and role of taxes,
international and EU initiatives and their impact on tax matters, main causes of tax
uncertainty and basic tax principles we can consider how to design stable and good tax
system in today’s world. The main point is that designing the tax system all of the contexts
described above should be considered. Crucial in designing tax system is to look at it as a
whole. Also achieving the overall objectives of the tax system it is important to consider all
taxes together as a system (Mirrles, 2011, p. 35). One of the most relevant causes of tax
uncertainty are unexpected, frequent changes in tax law. Of course some changes in tax law
are necessary to build good tax system in the long-run, but in practice many of changes are
misguided and fragmentary and not considered through the design of a whole tax system.
Also bad legislation impacts negatively both for taxpayers and tax administration. Issues
related to tax administration are among the most important factors creating tax uncertainty for
business. In particular bureaucracy and unpredictable and inconsistent treatment by the tax
authority (OECD, 2017, p. 31). The leading sources of tax uncertainty seen by the tax
administrations, is in tax policy design and legislation and dispute resolution: complexity in
legislation, lengthy court procedures, unclear drafting and frequency of legislative changes

8
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(Ibidem, p. 35). These gives a point that the first cause of tax uncertainty are problems of tax
legislation. While the problems connected with acts of tax administration often are a result of
problems with designing certain and coherent tax system. Many changes in tax law are being
made as a result of prevention of effects which are a result of poorly drafted tax law. This
kind of action is common and is a serious cause of destabilization and needless complication
of a tax law. Discussing the problem of tax certainty we should emphasize the crucial role of
good legislation. Weakness of institutional framework of tax policy, at the domestic and the
international level, are the main drivers (Griffith, Hines, Sorensen, 2010, p. 2). | want to pay
attention to the fact that changes in tax law should be very careful and reflected. Tax system
is a very complicated structure and every new, misguided change makes this structure even
more opaque. The problem is that aim of many changes in tax law is to simpler and get better
tax system, but it fails because designers don't present holistic approach to tax system design.
In this point there is a huge role of basic tax principles which organize approach to designing
tax system. This process should be methodological and clearly defined tax principles are one
of a key aspects in providing that. | think that we should see a tax system just as a tool which
aims to collect revenue to fulfill social needs. Also the tool which is very hard to design and
will be even more complicated because of increasing processes of globalization that generates
new dangers for tax system; all the more creating it we should be focused on the main
function of tax system and their objectives. Speaking of globalization this process should be
seen as a ground on which modern tax systems supposed to be designed; this kind of
approach taking globalization as a chance of development is necessary. The contemporary
environment in which tax systems exists need a tight cooperation between states on tax
matters. In this point we should expect more and more initiatives on OECD and European
Union level. Tax law is no longer only a domestic matter, it becoming more and more an
international issue. Last important point is a significance of reports and research on taxes, tax
law and tax system. They provide a great piece of knowledge for designing tax system.
Changes of tax system should be a result of extensive surveys and analysis. Definitely they
cannot be a reason of political game. To emphasize, tax system should be seen as an efficient
tool which aims to collect revenue. Also tax policy and legislation should be better
scrutinized by the cooperation of government and tax profession (House of Commons
Treasury Committee, 2011, p. 26). Drafting tax law should be considered as a part of a whole
tax system. As an example we can conjure up draft paper of New Zealand Treasury which in
details discusses the role of tax in maintaining a sustainable fiscal position (New Zealand
Treasury, 2013). This report provides comprehensive look at the domestic tax system, evokes
many economical analysis and discusses individual aspects of tax law referring it to the
whole tax system. This kind of approach when changing tax law is crucial for building good
tax system. There is also a huge value of reports like that of IMF and OECD on tax certainty
(IMF/OECD, 2017) and generally analyses of tax matters at international level. In summary,
the aim of this paper was to describe the most important backgrounds which should be
considered in the process of designing tax system. The holistic approach to design tax system
and consciousness of its objectives are necessary. Tax system is a very complicated structure
so designing it properly is not an easy task, but still very important for welfare of the state
and taxpayers. In conclusion the role of research on tax system should be emphasized.
Governments designing its tax systems should be very careful and make use of scientific
analysis on tax matters.
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ABSTRACT

Although the Convention on the Rights of the Child does not explicitly guarantee the child's
right to a clean environment, it contains several provisions closely related to the issue of
environmental protection, above all the child’s right to life, survival and development, the
right to the highest attainable standard of health, and the right to an adequate standard of
living. A clean and healthy environment is a necessary precondition for the realisation of the
said rights as well as the key determinant in the effective implementation of the Convention
as a whole. The Convention is in force for nearly three decades now and it has been almost
25 years since the World Bank has expressly stated that investing in children’s health is
essential for ensuring human and economic development. Nevertheless, despite the global
awareness of the destructive impact of environmental degradation on the children’s lives and,
by default, on the future of the humanity, we are facing the estimated 1.7 million children
under five years of age dying each year due to environmental hazards. It seems both
appropriate to reconsider the demands and challenges regarding the child's right to a clean
environment that can be found in the Convention on the Rights of the Child, as well as their
implications for governments. In the author's opinion, explicit recognition of the child's right
to a clean environment should be made on a global level.

Keywords: Child, Child’s Right, Clean Environment, Health

1. INTRODUCTION

Theoretical debates about the existence, grounds, and future of the human right to a clean
and/or healthy environment have been going on for some time now and include, inter alia,
suggestions of the human right to environment as an independent right emerging in
international customary law (see, for example: Anton, Shelton, 2011; Boyle, 2012,
Fitzmaurice, 1999; Francioni, 2010; Hajjar Leib, 2010; Lewis, 2012). None of the existing
international human rights treaties recognise such a right as independent from other human
rights but it is widely accepted that the enjoyment of fundamental human rights such as the
right to life and health is preconditioned and strongly influenced by environmental factors.
The problem with constructing the right of the child to a clean environment is part of a
broader problem of the right to a clean environment in general. In this respect, several
fundamental issues are still unresolved, including the very question of the existence of such a
right and, assuming that there is such a right, whether it is the "right to an environment”, the
right to a "healthy", "safe"” or "clean" environment. Notwithstanding the difficulties,
determining whether, and to what extent, this right exists is very significant and practical
since justiciability of a right depends on its substance (Fitzmaurice, 1999, 611-612). We find
it justified to consider the environmental rights as the most universal form of human rights
because they derive from the fundamental biological needs of all humans and transcend
national borders as well as cultural differences and legal traditions (Collins, 2015, p. 222); we
also believe that the time has come to finally recognise human right and, particularly, the
right of the child to a clean environment. The latter would be justified vis-a-vis abundance of
undeniable evidence of destructive influence of environmental degradation on children.
Children's lives, health and development are seriously challenged by the environmental
hazards they are exposed to, including air pollution, chemicals in food, water, soil, clothes or
toys, lack of clean water, malnutrition, environmental disasters, climate changes (also caused
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by pollution). Exposure starts already in the womb and it can show immediate effects or build
over time to increase disease risk later in life (WHO, 2017, p. xiii). One does not have to be a
scientist to see, understand and recognise what is so obviously going on — environmental
degradation and pollution, caused by human action, seriously exacerbates children's living
conditions. History and progression of environmental human rights reflect the crucial role of
the United Nations (UN) in their emergence in the global legal order as well as their
spreading through education and assistance provided to states members by different UN
agencies, for example, World Health Organisation (WHO) and United Nations Children's
Fund (UNICEF) (Collins, 2015, p. 220, 223). The same applies to children's rights. Adoption
and coming into force of the UN Convention on the Rights of the Child (the CRC; the
Convention) (Sluzbeni list SFRJ 15/1990, Narodne novine-Medunarodni ugovori 12/1993,
20/1997) are arguably seminal moments in human rights law development in general and, of
course, especially in the field of child's rights.

Even though it has been 45 years since it brought the concept of a right to environment in the
Declaration of the United Nations Conference on the Human Environment (the Stockholm
Declaration;  http://www.un-documents.net/aconf48-14r1.pdf) and despite numerous
instruments adopted and activities undertaken with the aim of improving the human's
environmental conditions (for more details see, e.g.: Aust, 2005, p. 327-344; Bertollini, 2015,
p. 517-527), the UN still hesitate to explicitly recognise the human right and the child's right
to a clean and healthy environment. Even though the CRC is the most comprehensive human
rights treaty, covering the child's civil, political, economic, social and cultural rights, the
child's right to a clean environment is not one of the many rights that the Convention
explicitly guarantees. Nevertheless, this paper rests on the view that the child's right to a
clean environment exists at least as a right that can be derived from other child's rights
explicitly recognised in the CRC, particularly the right to life, highest attainable standard of
health, and an adequate standard of living; it is a right whose realisation is sine qua non of the
former mentioned rights and thus virtually all the child's rights recognised by the CRC. This
paper focuses on the obligations of the governments arising from the CRC. Focusing on the
CRC is logical considering the fact it is the only global human rights treaty explicitly
referring to environmental issues, that is, the dangers of environmental degradation in relation
to the child's health (Koivurova, Duyck, Heindmaki, 2013, p. 297). Besides that, the
Convention is binding in almost all countries of the world — it is well-known for being the
most universally ratified human rights treaty in the UN’s history, with 196 States Parties, and
with only the USA not ratifying it. Unequivocal evidence of the negative impact of
environmental hazards on children justifies reflecting and reminding the governments about
their obligations to protect children's lives.

2. THE CRC AS A GROUND FOR THE CHILD'S RIGHT TO A CLEAN
ENVIRONMENT

2.1. Life, health, development, adequate standard of living and the environment

It was clear from the start that the CRC is taking a holistic and comprehensive approach to
children's rights because strong interconnectedness and interdependence simply do not allow
the hierarchy between the rights guaranteed. Still, it is worth mentioning that four of the
CRC's provisions were highlighted as its general principles: non-discrimination (art. 2), best
interest of the child (art. 3), the right to life, survival and development (art. 6) and the right to
express views and participate (art. 12).1t is rather obvious that many of the legal obligations
and moral aspirations covered by the CRC depend on the provision of a clean and healthy
environment (Jansen, 2000, p. 209). Child's right to a clean and healthy environment both
underlines and derives from, particularly, the child's right to life, survival and development
(art. 6), the right to the highest attainable standard of health (art. 24) and the right to an
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adequate standard of living, including nutrition, water, clothing, housing (art. 27) and it is
also implicitly connected to several other CRC provisions, for example, the best interests of
the child (art. 3), the right to be heard (art.12) , aims of education (art. 29), rights to play or
recreational activities (art. 31).

The right to life, in its substantive and normative formulation, is a precondition of all the
other child's rights (Hrabar, 1994, p. 90) and as such it is the most fundamental of all human
rights of the child. Children under five years of age are one of the groups most affected by
environmental risk factors; estimated 26% of the 5.9 million deaths per year in that age group
are attributable to the environment (WHO, 2017, p. 14) and this does not account for children
who die after that age, or those who suffer from non-fatal diseases or disabilities (Committee
on the Rights of the Child, 2016, p. 10). Sadly, the great majority of child deaths and
suffering result from preventable causes, above all poverty, preventable diseases,
malnutrition, lack of access to clean water, poor hygienic conditions and insufficient health
and education services. Harsh (and it should be), but true - these deaths are human-made and
the main responsibility lies on governments (Nowak, 2005, p. 1). The child's right to life is
not exhausted on ensuring the mere survival and extends to cover the obligation of ensuring
the development of the child to the maximum extent possible. The right to survival and
development of the child is a holistic concept that can only be implemented through the
enforcement of all the other CRC provisions (Committee on the Rights of the Child, 2006,
para. 10). The concept of development is not just about the preparation of the child for
adulthood. Instead, it is about providing optimal conditions for childhood, for the child's life
now (Hodgkin, Newell, 2007, p. 93). The concept of child development is further expanded
in the health domain by the article 24 of the CRC which not only guarantees the right of
every child to the highest attainable standard of health but also addresses most factors
contributing to that right, thus increasing the possibility of this right being realised (Reinbold,
2014, p. 506-507). In order to fulfil their obligations in this regard, the States Parties should
take appropriate measures, particularly reduce infant and child mortality, combat disease and
malnutrition, provide adequate nutritious foods and clean drinking water, taking into
consideration the dangers and risks of environmental pollution. Furthermore, the States
Parties should provide appropriate prenatal and postnatal health care for mothers and ensure
that all segments of society, in particular parents and children, have access to education on
the child health, hygiene and environmental sanitation. Environmental hazards are thus
recognised explicitly as inextricably linked to the child's state of health and, by default, its
life. In pursuit for the full implementation of this right the States Parties also undertake to
promote and encourage international cooperation, acknowledging that particular account
should be taken of the needs of developing countries. Poor environmental quality contributes
to significant portion of the global burden of disease. For example, there is a growing
pandemic of disabilities associated with exposure to environmental hazards during childhood
(Committee on the Rights of the Child, 2016, p. 4); air pollution is a suspected neurotoxin, a
major asthma trigger and over time it can lead to chronic deficits in lung function (WHO,
2017, p. 49); even relatively low levels of lead exposure can cause serious neurological
damage and lowering the child's 1Q, among other effects (UNEP and WHO, 2010, p. 42);
exposure to environmental hazards can permanently affect child's immune system (for details
see: Boule, Paige Lawrence, 2016). As stated above, article 24 specifically recognises several
factors as essential for ensuring the highest attainable standard of health. Of special
importance is the explicit recognition of risks and dangers of environmental pollution which
need to be taken into account as factors obstructing the realisation of this right (art. 24(2)(c)
CRC). One of the obstacles in ensuring the child's right to the highest attainable standard of
health is the fact that a lot of environmental policies and legislation is based on the findings
on adults' reactions to environmental pollution (Bistrup, 2000, p. 203.) even though it is the
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child who suffers more life and health threatening damage when exposed to contaminated
environment. Children are much more susceptible to environmental causes, especially during
periods in early development — called "windows of vulnerability"- when their vital organs are
forming and rapidly developing and when even minimal exposure to toxic chemicals can lead
to permanent damage to their brain, immune system etc. These windows have no counterpart
in adult life. This heightened susceptibility to environmental influences is the result of several
factors: children have proportionately greater exposures to toxic chemicals on a body-weight
basis because of their disproportionately large intakes of air, food, water; children's metabolic
pathways are immature and their ability to metabolise toxic chemicals is different from that
of adults; their extremely rapid and exquisitely delicate development is easily disrupted;
children have more time than adults to develop chronic diseases that may be triggered by
environmental exposures in early life stages (for details see: Etzel, Landrigan, 2015). In order
to tackle and minimise the risks of environmental pollution in all settings, States should
provide the core requirements of a healthy upbringing and development including adequate
housing, a smoke-free environment, effective management of waste and the disposal of litter
from the immediate surroundings and the absence of toxic substances (Committee on the
Rights of the Child, 2013b, para. 49). Hazardous environment toxins, such as lead, mercury,
asbestos, all commonly found in most countries, influence, for example, the child's immune
system (Boule, Paige Lawrence, 2016, p. 21-54) and also contribute to the causes of many
disabilities which requires policies to prevent dumping of hazardous materials and other
means of polluting the environment (Committee on the Rights of the Child, 2006, para. 53-
54). The Committee points to the relevance of the environment, beyond environmental
pollution, to children's health. Environmental interventions should put children's health
concerns at the centre of their strategies on climate change which is one of the biggest threats
to children's health (Bakker, p. 82), acting like a threat multiplier, compounding problems
with food, nutrition and water insecurity (Committee on the Rights of the Child, 2016, p. 12).
This clearly confirms the need for extensive interpretation of environment and thus
comprehensive approach to environmental impact on children's lives. Furthermore, article 24
reflects awareness of the fact that the exposure to dangerous environmental influences during
prenatal and infancy period can result in serious and permanent damage and that the mother's
exposure to damaging environmental conditions also negatively affects the child's
development. The child's postnatal growth is determined by both genetic and environmental
factors and is strongly influenced by prenatal growth (for details see: Sly, 2012; Etzel,
Landrigan, 2015). Thus, the article 24 follows the line of thought started in the Preamble of
the CRC which states the need for special safeguards for the child before and after birth. The
States Parties should seriously take into account the Committee's strong message about
preventable maternal mortality and morbidity as grave violations of the human rights of
women, and their own and their children’s right to health (Committee on the Rights of the
Child, 2013b, para. 51). The right to water is one instantiation of the substantive right to a
safe and healthy environment (Collins, 2015, p. 232). Lack of access to clean water and its
pollution are some of the most serious environmental issues in general with predictable
devastating repercussions for future generations. Population growth, urbanisation,
industrialisation, are all increasingly pressuring water resources, their quality as well as
quantity (Jansen, 2000, p. 215). Global efforts and investment in drinking-water supply
infrastructure resulted in 2.6 billion people gaining access to an improved source of water
between 1990 and 2015. However, recent surveys including direct measures of water quality
suggest that at least 1.8 billion people globally drink water that is contaminated with faeces.
Children under five years of age are the most vulnerable to the effects of unsafe water;
intestinal diseases, including diarrhoea, parasitic infections and environmental enteropathy
impair the functioning of the gut and prevent the absorption of nutrients essential for a child's
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growth and development. Children who are malnourished or dehydrated are especially
vulnerable (WHO, 2017, p. 24-25). Malnutrition is also closely linked to the state of the
environment. Only the clean environment can support adequate and sustained food
production and contribute to breaking the interaction between malnutrition and infection.
Disease spreads more easily in an unclean environment while malnutrition increases chances
of infection. Children are most vulnerable to the compromised food security occurring as a
result of natural resource degradation and pollution (Jansen, 2000, p. 214-215, 218-219).
Food can contain biological contaminants and a wide range of chemical contaminants such as
methylmercury and other heavy metals, and children are most at risk. Even for chemicals to
which humans are not particularly sensitive, the lower body weight of babies and young
children can lead to exposures above the safe levels (WHO, 2017, p. 72). It follows that it can
be argued the child's health depends at least as much on the environmental causes and their
control, as on the health services' response to disease. This requires measures to improve the
environment to be considered the most fundamental for attaining the highest standard of
child's health (Jansen, 2000, 213). It follows further that the realisation of the highest
attainable standard of health requires measures beyond social welfare and health care
services. Full implementation requires the States Parties to undertake the necessary measures
to the maximum extent of their resources including within the framework of international
cooperation. This implies an immediate obligation to start adopting measures that are within
the means of the State, and to progressively advance the realisation of the right when
additional resources become available (Eide, Barth Eide, 2006, p. 15). Health is a global,
national, and individual concern (ibid., p. 3) so, in environmental context, it is necessary to
recognise the indivisibility of environment protection and development process and to take
constructive approach to the right to health from an environmental perspective (Ksentini,
1994, para. 184). To us it seems there is no alternative because article 24, as well as the
article 6 of the CRC, cannot be fully implemented without protection from environmental
harms. Besides the article 24, environmental contamination and exposure is addressed also in
CRC article 27 (Reinbold, 2014, p. 508) which recognises the child's right to a standard of
living adequate for its physical, mental, spiritual, moral and social development, including
adequate nutrition, clothing and housing. Fulfilling the requirements of article 27 in
connection to environment issues includes, for example, housing which is not built on
polluted sites or in immediate proximity to pollution sources; providing the pregnant women
with adequate nutrition, since under or malnutrition during pregnancy can seriously affect the
future life of the child (Eide, 2006, p. 16, 22); it should include, for example, establishing
adequate regulatory mechanisms for preventing the production and distribution of clothing
and toys treated with dangerous chemicals. However, the right to an adequate standard of
living goes beyond the purely material aspects and requires that the child's living conditions
enable its development into a fully capable and well-functioning adult person (Eide, 2006, p.
5, 17) in accordance with the holistic approach to concepts of survival and development
(Committee on the Rights of the Child, 2006, para. 10). Article 27 requires broader economic
programmes and policies (Reinbold, 2014, p. 513). Placed in environmental context, it is
clear that the right to life, the highest attainable standard of health, and the right to an
adequate standard of living can be interpreted only as including the provision of an
environment supportive of child's health (Jansen, 2000, p. 213), and only a clean environment
can be considered to be healthy and provide the child with a surrounding supportive of its
overall well-being.

2.2. Other CRC provisions in environmental context
Unique to the CRC and reflecting the growing urgency of concern about the environment
(Hodgkin, Newell, 2007, p. 450) is the provision of article 29(1) that covers the aims for the
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education of the child and requires that its education be directed, inter alia, to the
development of respect for the natural environment. Generally speaking, education must be
designed to reinforce all the ethical values enshrined in the CRC and the aims of education
set out in article 29(1) support and protect the core values of the Convention: the human
dignity of the child and its inalienable rights (Committee on the Rights of the Child, 2001,
para. 1). In the context of developing respect for the natural environment, education should
link issues of environment and sustainable development with socio-economic, socio-cultural
and demographic issues. Respect for the natural environment should be learnt by children at
home, in school and within the community, encompass both national and international
problems, and actively involve children (para. 13), which suggests that the environmental
education cannot remain on purely theoretical basis. Emphasising the importance of
environmental education and developing a child's sense of respect for the natural
environment suggests implicit acceptance of the concept of inter-generational equity (more
on the concept in, e.g.: Fitzmaurice, 1999), the duty of present generations to ensure that in
using natural resources they do not compromise the ability of future generations to meet their
needs. Looking at the article 29(1) from another point of view, we can see that corresponding
to the child's right to grow in a clean environment are the duties and responsibilities which
children have to assume as they mature in order to preserve the environment for themselves
and future generations (Jansen, 2000, p. 221). Education can be child's main source of
environmental information and a tool for empowering children to become actors of change in
environmental context (Committee on the Rights of the Child, 2016, p. 18). The best interest
of the child is also one of the general principles of the Convention. Article 3 requires taking
the best interests of the child as a primary consideration in all actions concerning children and
obliges the States to ensure necessary protection and care for the child, taking account of
rights and duties of parents and others legally responsible for it. This duty applies to all
decisions and actions that directly or indirectly affect a child, children as a group or children
in general, even if they are not the direct targets of the measure (Committee on the Rights of
the Child, 2013a, para. 19). The implementation of the best interest of the child standard
requires States to ensure necessary protection and care for all children in their jurisdiction.
Parents bear the primary responsibility for their children but there are many aspects of care
and protection that individual parents cannot provide. Protection against environmental
pollution and environmental disasters are such situations where the State has the active
obligation to provide and protect the child's well-being (Hodgkin, Newell, 2007, p. 40-41). In
any case, the determination of the child's best interest requires hearing the child's views
(Kora¢ Graovac, 2012, p. 125). Instead of an object fettered between obedience and
acceptance, thanks to the CRC the child became an active participant in matters and relations
that concern him, including determining its best interest (Jakovac-Lozi¢, 2005, p. 136.). The
child's right to participation, as recognised in CRC article 12, is one of the four general
principles of the Convention, as already stated above, and as such it is relevant to all aspects
of implementation of the CRC and to the interpretation of all other articles. Article 12
recognises the right of the child to express its views freely and have its views given due
weight in all matters affecting the child and in any judicial and administrative proceedings
affecting it. This covers essentially every formal decision-making affecting the child in, for
example, health, environment or the living conditions (Hodgkin, Newell, 2007, p. 149).
Article 12 also has the potential to enhance substantially the fulfilment of the aims of
education (Parkes, 2013, p. 124).

While there is no doubt about the importance of children's participation in environmental
matters, concerns are being raised in this regard in the sense that it is not right to expect
children to address the damage done by adults. It is justifiably argued that instead of
increasing children's participation, adults should start acting for the benefit of the planet they
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are leaving for their children. Besides that, it is often impossible to hear children's opinion
(Committee on the Rights of the Child, 2016, p. 19-20) not to mention the prenatal and
infancy period when the child is incapable of forming its own views. The Committee also
expresses concern about the threats of the polluted environment to the child's right to play,
especially in urban environments, where the design and density of housing, commercial
centres and transport systems combine with noise, pollution and all manner of dangers thus
creating a hazardous environment for children (Committee on the Rights of the Child, 2006,
para. 34). The child's right to freedom of conscience (CRC art. 14) also covers environmental
issues (Hodgkin, Newell, 2007, p. 186). One of the requirements of a healthy development is
the regulation and monitoring the environmental impact of business activities (Committee on
the Rights of the Child, 2013b, para. 49). Taking into account that the business sector's
(national and transnational) impact on children's rights has been growing in the past decades,
the Committee clarifies the States' obligations in that area (Committee on the Rights of the
Child, 2013c, para. 2-3). While the business enterprises can contribute to advancing the
realisation of children's rights through, for example, technological advances and different
investments, it can also negatively impact children's rights (para. 1) in different ways:
environmental degradation and contamination arising from such activities can compromise
children's rights to health, food security and access to safe drinking water and sanitation;
selling or leasing land to investors can deprive local populations of access to natural
resources linked to their subsistence and cultural heritage; the rights of indigenous children
may be particularly jeopardised in this context (para. 19). All of that requires effective
regulation and monitoring of environmental impact of business, including establishing clear
and well-enforced law and standards on health and environment that comply with the
Convention (para. 20 and 29). And yet, countless environmental chemicals, to give just one
example, have been presumed safe and do not require assessment of their impacts on children
which essentially means permitting the children's exposure to dangerous substances
(Committee on the Rights of the Child, 2016, p. 10).

2.2. The States Parties' obligations and their limitations

The CRC provisions clarifying the States Parties' obligations regarding the enforcement of
the child's rights are also of relevance to the child's right to a clean and healthy environment.
The CRC rests on the view of the family being the natural environment for the child's
development and the States are to respect the parents' primary responsibility for their child
(art. 18 CRC). However, parents are not the only ones responsible for creating a healthy
environment for their children. More precisely, it is primarily the States' responsibility to take
all necessary actions for realisation of the said child's right (Doek, 2010, p. 146). Article 4
CRC generally requires the States Parties to undertake all appropriate measures for the
implementation of the rights recognised in the Convention, be it legislative, administrative or
other kind of measures, included within the framework of international cooperation. The
Committee has further elaborated in detail on the general measures of implementation thus
creating an infrastructure for implementing the CRC (ibid., p. 145) stressing, for example,
that the strategies aiming at ensuring child's rights must not be simply a list of good
intentions; they must include a description of a sustainable process for realising the rights of
children, real and achievable targets, specific goals, targeted implementation measures and
allocation of financial and human resources (Committee on the Rights of the Child, 2003,
para. 32). Furthermore, articles 18 and 27 of the CRC provide for States Parties'
responsibilities in both general and specific terms. States Parties are required to provide
assistance to all the parents in the performance of their responsibilities towards their children,
not only for e.g. parents in need of assistance because of certain difficulties, and with a
specific goal of implementing the rights enshrined in the CRC. As described above, article 27
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requires States Parties to take appropriate measures to assist parents to implement this right,
including material assistance and support programmes particularly with regard to nutrition,
clothing, and housing. For child's rights to be meaningful, States are obliged to provide
effective remedies and reparations for violations of those rights since children's special and
dependent status creates real difficulties for them in that area (Committee on the Rights of the
Child, 2003, para. 24). With regard to determining the level or form of reparation, it is
significant that the Committee calls for taking into account that children can be more
vulnerable to the effects of abuse of their rights than adults and that those effects can be
irreversible and result in lifelong damage. Because of the evolving nature of children's
development and capacities, reparation should be timely in order to limit ongoing and future
damage to the child so when children are identified as victims of environmental pollution,
immediate steps should be taken by all relevant parties to prevent further damage to the
health and development of children and repair any damage done (Committee on the Rights of
the Child, 2013, para. 31). The implementation of the Convention could not have been left to
the goodwill of the States Parties so in order to avoid that the Convention would not
eventually become just a 'dead letter', the CRC established a special body vested with a task
to monitor its implementation - the Committee on the Rights of the Child. Member States are
obliged by article 44 of the CRC to submit to the Committee their reports on the measures
undertaken in order to implement the Convention, the progress made and the possible
difficulties they encounter in that regard (Cveji¢ Janci¢, 2016, p. 4). On the other hand, the
realisation of the CRC rights is obstructed with certain limitations to the States' obligations.
The most general limitation is found in article 4 that obliges States Parties to undertake
measures with regard to economic, social and cultural rights of the child but only "to
the maximum extent of their available resources". It follows that the States Parties are not
required to immediately realise those rights in full and that the concept of "progressive
realisation” is applied as it is necessary to realistically accept the lack of available resources
in some States (Reinbold, 2014, p. 515-516). Similar limitation is found in article 24 which
recognises the child's right to only "the highest attainable" standard of health. Even though
this might be a necessary limitation as the guarantee of right to be healthy would be
unrealistic, this phrase is a potential cause of concern because it is easy to overuse it in
escaping States Parties' responsibilities. Same applies to article 27 requiring a standard of
living that is only "adequate" for the child's development whose limitation is even more
problematic because of potential conflict with the States' obligation under article 4 to
implement rights to the maximum extent of their available resources (ibid., p. 518-519). The
best interest of the child is probably the most ‘famous' CRC provision as it must be respected
in absolutely all actions concerning children regardless of who is taking that action. However,
article 3 itself limits the scope of that universal standard by stating that the best interest of the
child is not the determining consideration, but only "a" primary consideration. Even though
only in limited circumstances should the child’s best interest not prevail, this formulation
permits overriding that interest (Freeman, 2007, p. 5). Monitoring mechanism over the
implementation of the Convention also limits its enforcement. The only explicit mean of
monitoring available to the Committee are the States Parties' periodic reports. The Committee
can only make suggestions and recommendations to States Parties which makes its authority
pretty weak (Reinbold, 2014, p. 521-522). With the coming into force of the Optional
Protocol to the Convention on the Rights of the Child on a communications procedure in
2014 the Committee gained power to decide on individual complaints but it will probably
take a long time before any results are visible considering the very small number of
ratifications (only 33 at this moment).
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3. CONLUDING REMARKS

The environmental conditions are the basis for the rights of the child, starting from the
conception as that developing entity, just like any other natural organism, needs an
appropriate habitat in order to survive and develop (Westra, 2014, p. 8). The data presented in
this paper is just a drop in the sea of scientific evidence of destructive consequences of
environmental degradation but is enough to demonstrate that the destruction of environment
is happening now, causing irreversible damage to children's lives, violating their rights. By
ratifying the Convention, governments took upon themselves to enforce the right it
guarantees to the maximum extent of their available resources which requires the progressive
reduction and ultimately elimination of environmental risks in order to protect the right to
life, and thus all the other child's rights. Limitations of this paper do not allow for detailed
examination of significant number of international instruments on environmental protection.
Environmental conventions are arguably rather effective instruments in addressing global
environmental issues (Bertollini, 2015, p. 525) and the UN has been a leader in that area from
the 1970's. What seems more important at this point is the fact that one crucial global
instrument is lacking — the one that would explicitly recognise the human right and the child's
right to a clean environment. Environmental hazards are widespread and transcend national
boundaries, for example climate change or hazardous chemicals, so global nature of these
dangers requires global regulatory mechanisms and action on all levels. Such an instrument
would facilitate, empower and give impetus to the efforts in environmental protection.
Visible progress has already been made as a result of investing in environmental
interventions for improving child's living conditions but the hardest part is yet to come. That
is why clear legal ground for child environmental rights should be established, especially
with a view of new emerging environmental risks such as growing volume of electronic
waste. Aiming to foster a deeper understanding of the contents and implications of the CRC
with regard to environmental issues, the Committee dedicated its 2016 Day of General
Discussion to the topic of children’s rights and the environment. Confirming that the impact
of environmental damage on children's health is a well-known thing the Committee also
states that the understanding of relationship between children's rights and the environment is
still in its infancy, despite the proven explicit link between the environmental harm and child
rights violations, increased awareness of environmental crisis and numerous international
agreements (Committee on the Rights of the Child, 2016, p. 1). However, apart from
reminding and the clarification of some details regarding States Parties' obligations and
bringing out the latest numbers, e.g. on children's lives lost due to environmental hazards, the
Committee failed to take a step forward and plead for drafting a new instrument that would
explicitly recognise the child's right to a clean environment. Instead, it only promised to
consider "further adequate steps” (ibid. p. 38). Considering the state of the environment today
and the Earth's natural resources perspective for the future, the interdependence of the child's
fundamental rights and the clean environment, and especially the children's particular
susceptibility to environmental exposure, recognition of the child's right to a clean
environment could be considered a matter of common sense. Not taking efficient measures to
protect children against preventable causes of death and disease is gravely violating their
rights. Unfortunately, those who really have the power to make decisions do not care about
that. In this regard, we fully concur with the view that global corporations have almost
unlimited 'rights' today vis-a-vis human individuals who are regularly victimised through the
environment by their products and activities. Their accruing profit is only increasing their
already excessive power at the expense of the rest of the humanity, especially children
(Westra, 2014, p. 25). In today's morally impoverished world lives, health and the overall
future of humanity are being traded for profit and there is no point in appealing to the
conscience of majority of people. Hopefully, those who care for profit only could finally
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listen to the World Bank's message about investing in young children as an opportunity for
high returns (World Bank, 1993; Denboba, Elder, Lombardi, Rawlings, Sayre, Wodon,
2014). The costs of the environmental damage to children’s lives are enormous. To give just
one example, the neurodevelopmental effects of childhood lead exposure and lost
productivity from exposure cost almost US$ 1 trillion every year in low- and middle-income
countries (WHO, 2017, p. 16). So perhaps the pure economical calculations could be an
incentive to invest in environmental protection.
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ABSTRACT

In recent decades, the European labour market has been criticized for a lack of flexibility
which is essential in the growing internationalisation of the economy and ever fluctuating
labour demand. So, in this situation, state support for constraints on markets has weakened,
resulting in a tendency towards liberalisation across the EU. Concerning employment
regimes, the liberalizing tendency has been reflected in declining trade union membership,
the decentralisation and erosion of collective bargaining, increasing inequality and ,,supply-
side** reforms directed at weakening employment protection and linking benefit entitlements
to participation in the labour market. Terms like »flexible firm« and “flexibility-security
nexus” have emerged. In this paper, the author analyses strategies of flexibility that firms use
in their attempt to become and stay competitive in the market, but also stress the importance
of social security in the context of flexibility. These two opposing demands, namely flexibility
and security, could be achieved through the concept of flexicurity. The author explains the
reasons for growing interest in flexicurity, especially on the part of the European
Commission. After analyzing the components of flexicurity, the importance of social dialogue
in the process of its implementation is stressed and explained. Despite its innovative
character, the flexicurity approach is criticized for several reasons which at the same time
represent the main obstacles in its implementation. In the concluding remarks the author
poses a few questions: does flexicurity represent just a mask to cover essentially deregulatory
drive which gives priority to the needs of employers over the interests of employees?
Furthermore, does flexicurity need to be re-thought and adapted to newly emerging
situations in the labour market or replaced with deregulation?

Keywords: flexible labour market, social security, critical flexicurity

1. INTRODUCTION

In recent decades, the European labour market has been criticized for the lack of labour
market flexibility which is essential in the growing internationalization of the economy and
the more fluctuating labour demand as a consequence of socio-economic and political
changes in society. At the same time, traditional programmes of social protection, largely
modelled on the male-dominated, full-time and continuous career model, have become
inadequate for the growing part of employees included in non-standard forms of employment,
and who can hardly face the growing financial burden as a result of economic and
demographic pressures. So, in this situation, state support for constraints on markets has
weakened, resulting in a tendency towards liberalisation across the EU. The extent of social
protection of the workers is being reduced while employment protection is under threat. In
relation to employment regimes, the liberalising tendency has been reflected in declining
trade union membership, the decentralisation and erosion of collective bargaining, increasing
inequality and ,,supply-side” reforms directed at weakening employment protection and
linking benefit entitlements to participation in the labour market. So, the erosion of social
protection implies a reduced emphasis on the security dimension of flexicurity, ,,magic
wand*“ for the resolution of labour market problems. Further tensions arise between
incentives for increasing employment and greater flexibility and undesirable consequences of
national programmes of prosperity, such as schemes of temporary retirement and
unemployment, sickness and inability to work benefits and so on.
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2. LABOUR MARKET FLEXIBILITY

The pressure on firms for adjustment to the changing market conditions resulted in
emergence of “flexible firm”. This refers to types of organizational forms that enable
employers the achievement of required flexibility in order to maintain their competitiveness
in the market. It is made up of three different labour force segments: the core group of
workers possessing firm specific skills. These people work in high quality working
conditions and have a high level of employment protection. The second group consists of
peripheral workers, often employed on fixed-term and part-time employment contracts with a
looser connection to the firm and the third group made up of external group of workers, not
employed by the firm, but who later utilise their work through temporary agency work or
they work as self-employed persons. In particular, in terms of labour (from the aspect of
work, this ability to adapt is achieved through different strategies of flexibility which could
generally be classified into numerical, functional (Bili¢, 2017a) and financial flexibility
(Atkinson, 1984), to which temporal flexibility could be added (Bili¢, 2017b; Atkinson,
1985, 1985a, 1987, pp. 87-215; Smith, 1997, pp. 15-339; Hunter, McGregor, Macinnes,
Sproull, 1993, p. 303- 407.)

Numerical flexibility enables employers to employ workers on the basis of atypical, non-
standard work contracts (so called outsiders). Firstly used are fixed-term work contracts
(Bili¢, 2004; Bili¢, Perkusi¢, 2016), those who work through agencies for temporary
employment (Laleta, 2015) and those who work from a remote work place (distance work
(Bili¢, 2011). This concerns jobs characterized by low salaries and a precarious level of
benefits and protection in the social security system. These atypical workers, most often
women (Bili¢, A., 2014) and the young are burdened with adapting to economic shocks. This
results in an increased number of precarious jobs, a lack of professional training and
development and, lastly, negatively influences productivity.

Functional flexibility enables workers to gain multilevel skills on the basis of which they
can relatively easily reallocate to other tasks within employers' organizations (Cridland, 1997,
p.21; Farnham, Horton, 1997, p.18-33). This practice has beneficial effects for workers,
providing them competiveness in the market, and also for employers due to the possibility of
using multi-qualified workers adapted to fast changes.

Given that intensifying competitiveness creates pressure on limiting salaries, attempts by
employers are strong to link the amount of salary to the carrying out of work in order to
allocate compensation for basic salary with various systems of replacement bonuses, so
called system of variable salaries (Van Het Kaar, Griinell, 2001). The same is achieved by
financial flexibility. Three types or categories of systems of variable salaries can be
differentiated: the system of salary according to results where there is a direct connection
between worker salary and output; the system encouraging workers to work to certain
standards without a connection to productivity such as salary based on performance; and the
system of financial participation, where workers have the right to part of the company’s
profit. Institutions of the European Union have showed interest in variable salaries, especially
related to promoting financial participation of workers in profits, results and capital of the
company.

With temporal flexibility (Bili¢, 2017b), which signifies that the number and schedule of
hours of work are not fixed, employers more easily meet changing market demands. Namely,
companies seek the most adaptable hours of work so that workers are accessible only when
needed. The same is achieved by better organization of hours of work in a way that enables
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deviating from the number of hours and their schedule during the day or week.
Consequently, there are various models of hours of work grouping which is not only different
between countries or economic sectors, but also among companies in the same industry or
even among workers in the same company depending on the type of work they do. Three
existing basic models of hours of work models emerge In industrialised countries these are:
systems of hours of work which the state regulates and are primarily based on national
legislation, and systems of hours of work based on collective agreements among social
partners at a national, sector and company level and market oriented systems of hours of
work, which, even if they can include laws and collective agreements, are primarily
established on individual work contracts (Anxo, O'Reilly, 2002).

In regard to flexible organization of hours of work in industrially developed countries, three
categories can be observed: overtime, alternative methods of allocating hours of work (Bili¢,
2010, pp. 167-178) and part time hours of work (Laleta, Bili¢, Baresi¢, 2016). Labour market
flexibility is strongly connected to labour market regulations and institutions (Jackman,
Layard, Nickell, 1996, p. 19-49; Siebert, 1997, p. 37-54.) Institutional flexibility covers
following issues: labour market regulations; labour policy, trade union activities and labour
taxes. Labour market regulations govern employment protection (unfair dismissal, restriction
on lay-offs for economic reasons, compulsory severance payments, minimum notice period
and so on) and labour standards (hours of work, fixed-term contracts, employment protection,
and minimum wages). Institutional flexibility together with wage flexibility makes macro
flexibility, besides which in the labour market we find micro-flexibility. Three types of
labour market mobility are covered: worker flows (flows between unemployment,
employment and inactivity), geographical mobility (internal, domestic or international
mobility) and occupational mobility (mobility among different occupations). It is important to
stress that all of these issues should be taken into account when creating proper measures of
flexibility in the labour market.

3. SOCIAL SECURITY IN THE CONTEXT OF FLEXIBLE LABOUR MARKET

The right to social security is a basic human right. As such, it is guaranteed in fundamental
international acts on human rights. In conjunction with the growing economic and active
labour market policy, social security represents an instrument of sustainable social and
economic development (International Labour Conference, 2001, p.17-23.). The
transformation of productive methods, organizations of work and more flexible and less
uniform careers demands the establishment of new standards of social protection. To this
must be added the problem of mass unemployment which represents a particular strain on the
system of social security. Under the influence of globalisation, European economies are faced
with internal and external pressures regarding the sustainability of their national social
models (Bodiroga-Vukobrat, 2002, pp. 51-61). The situation is made more complex by the
fact that in the establishment of newly reformed systems of retirement and health insurance
systems is the dilemma of whether to implement the European social model or the individual
liberalist approach imposed by powerful financial institutions like the International Monetary
Fund and World Bank (Bodiroga-Vukobrat, 2003, p. 73.). The European social model tries to
incorporate the social protection of workers with industrial relations, inclusive labour market,
better employment conditions, and effective regulation of economic competition, social
inclusion and social cohesion. On the other hand, according to the individual liberalist
approach, social institutions aimed at protecting workers such as minimum wages, collective
wage bargaining, social protection systems and employment protection rules give employers
little leeway to adapt to business cycle changes. Labour market demands, employers’
aspirations to deregulate the labour market and union demands for an increasing level of job
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security in particular for socially sensitive groups of the population are reflected in the
document of the European Union (European Commission, 1993; 1997; 2006; 2006a). Similar
to types of flexibility, we can distinguish four different forms of security: job security (the
certainty of retaining a specific job with the same employer, e.g. via employment protection
legislation); employment security (the certainty of remaining in a paid job, not necessarily in
the same job with the same employer, e.g. via training and education; income security (the
certainty of receiving adequate and stable levels of income in the event that paid work is
interrupted or terminated; and combination security ( the reliance on being able to combine
work with private life — work-life balance (Wilthagen, Tros, 2017; Wilthagen, Tros, 2004,
pp.166-186).

4. FLEXICURITY
In the context of the search for the ,,equilibrium” in flexibility-security nexus, the concept of
Hflexicurity” could represent a potential way out. The concept of flexicurity was first used by
Dutch sociologist Hans Adriaansens in the mid-1990’s in the context of the preparation of the
Dutch Flexibility and Security act and Act concerning the Allocation of Workers via
Intermediaries. As a result, the Dutch flexicurity model was born. Soon after, the Danish
model of flexicurity was discovered as an alternative to the Dutch flexicurity model. This
concept represents a policy strategy that attempts, synchronically and in a deliberate way, to
enhance the flexibility of labour markets, the work organisation and labour relations, on the
one hand, and to enhance security — employment security and social security — notably for
weaker groups in and outside the labour market, on the other hand (Wilthagen, Rogowski,
2002, p.250; Wilthagen, Rogowski, 2004, p.169). A group of labour market researchers and a
growing number of European countries became involved in research dealing with flexicurity.
There are two reasons for this growing interest in flexicurity: successful Dutch and Danish
models of flexicurity and the fact that flexicurity constitutes an alternative to a neo-liberal
view of the labour market which argued for extensive deregulation and flexibilisation of the
labour market, starting with the assumption that all forms of employee protection and social
security interfere with the proper functioning of the labour market and, in the end, negatively
affect economic growth and employment creation. The European Commission is the pivotal
European actor in the promotion of the flexicurity. There are several reasons why has the
Commission adopted the flexicurity concept and included it in the European Employment
Strategy: its compatibility with the role of the Commission as disseminator of knowledge and
»best practices” (Jacobsen, 2004; Wilthagen, Rogowski, 2002, p.250; Wilthagen, Rogowski,
2004, p.169) ; its role as a broker between economic interests and between national and
political interests (Tsakatita, 2005, pp.193-220); and its discourse on the European Social
Model (Jepsen, Serrano Pascual, 2005, pp. 231-245; Laleta, Bodiroga-Vukobrat, 2016, pp.33-
69) as well as the relation between competitiveness and social cohesion. Realising that the
European labour market has diverse problems apart from the core flexibility-security
challenges, countries face other problems: two-tier labour markets, lack of job-to-job
transitions in the case of redundancy, limited access to education and training for marginal
groups and persisting long-term inactivity and informal work (European Commission, 2017).
The European Commission, instead of providing detailed recommendations for each member
state, has reached consensus about four policy components of flexicurity (European
Commission, 2006):

- Flexible and reliable employment protection arrangements;

- Effective active labour market policies;

- Comprehensive lifelong learning strategies:

- Modern social security systems
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In this way, the functioning of labour market is supposed to improve by: dealing with
flexibility at the margin of the labour market by reducing asymmetries between standard and
non-standard work and integrating non-standard contracts fully into labour law and collective
agreements; promoting upward job-to-job transitions by reinforcing and promoting life-long
learning and vocational training; strengthening dynamism and investments in skills; and
increasing job opportunities of people by activating labour market and social security
programmes (Bekker, Wilthagen,2008, p. 68-73). However, improvement of flexibility and
security depends on the way in which institutions are designed and sufficient investments in
social and human capital are made to warrant high levels of commitment and productivity.
Nevertheless, it should be stressed that implementation of flexicurity is costly. At the same
time, the rigid fiscal and monetary policy framework set by European Monetary Union is not
favourable in the implementation of the flexicurity in its entireity. Proof of that is the fact that
the United Kingdom, Sweden and Denmark are the only Member States who are not
members of EMU and have fulfilled Lisbon employment goals in 2002. Also, national
political and socio-cultural roots play an important role in this context.

4.1. Flexible and reliable contractual arrangements

Analysis suggests that although the impact of strict employment protection legislation
(further: EPL ) on total unemployment is limited, it can have a negative impact on those
groups that are most likely to face problems of entry into the labour market, such as young
people, women, older workers and the long-term unemployed (Algan, Cahuc, 2004; Nickel,
Layard, 1999). Strict EPL often encourages recourse to a range of temporary contracts with
low protection - often held by women and young people — with limited progress into open-
ended jobs (European Commission, 2004). The result is segmentation of the labour market.
Namely, the labour force is divided between insiders (full-time employees, with contract of
unspecified duration who work on employers’ premises and who enjoy a high level of
employment protection) and outsiders (non-employed persons or workers with non standard
employment contracts such as fixed-term, part-time, agency work, telework etc. whose work
is characterised by a low level of employment protection), with opposite interests (Doeringer,
Piore, 1971; Blanchard, Summers, 1986, p.15-78, Saint-Paul, 1996, pp. 264-315.) However,
if the European Union's goal is to encourage lower employment protection and permit lower
labour rights for non-standard workers, it will greatly damage Lisbon goals and the European
Social Model. The integration of Common Principles of Flexicurity into the European
employment policy, European Employment Strategy, the Lisabon strategy for Growth and
Jobs and Europe 2020 Strategy are the clearest expression of the EU law flexicurity discourse
(De Vos, 2009, pp. 209-235). Europe needs flexible firms and those need highly skilled,
adaptable, motivated and loyal employees. So, one should bear in mind that EPL also has
positive effects, in particular, it encourages enterprises to invest in training and promotes
loyalty and higher productivity of employees. It is self understandable that, in down turn,
firms need to fire and that in up-turn hire employees. However, in any case, for economic, as
well as social reasons, core labour rights should be guaranteed to all workers regardless of
their contractual status. Till now, this is done through Part-time, Fixed-term and Temporary
Agency Work Directives and European Framework Agreement on Telework. Their general
aim was to reduce labour market segmentation through principles of non-discrimination and
equal treatment of non-standard workers and standard employees.

4.2. Active labour market policies

Active labour market policy is considered as necessary to achieve a balance between
flexibility and employment security, reducing the risk of segmentation of the labour market
and overall unemployment (European Commission, 2006; OECD, 2006). Active labour
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market policy is created with the aim of promoting employment and undoubtedly is in favour
of outsiders. On the other hand, the activity of this policy regarding tax and competiveness
could threaten the interests of insiders in the labour market (Saint-Paul, 1998, pp.151-65;
Calmfors, 1994).

Investments related to active labour market policy are closely related to reducing overall
unemployment (OECD, 2006). In European Union and other European countries, various
programmes of active labour market policy exist: professional development in the labour
market, salary subvention in the private sector with the aim of promoting employment in the
private sector, monetary aid subventions for persons in the self-employment category, direct
job creation in the public sector and measures with the aim of increasing efficiency in
searching for jobs (organized courses in searching for work, business clubs, professional
orientation, providing advice and supervision and sanctions for not adhering to job seeker
demands). Focus groups at whom active labour market policy is aimed are the youth, invalids
and persons for whom finding work is difficult. A fundamental criticism aimed at active
labour market policy is the issue of contributing in the case of unemployment, given that the
same can potentially reduce the intensity of searching for work. However, it is possible to
avoid eventual misuse to a great extent through effective active strategies coordinating
contributing in case of unemployment by active labour market policy. Closely related to
active labour market policy is the policy with the aim of establishing a balance between
business and private life (European Commission, 2006, pp.15-20.)

4.3. Comprehensive lifelong learning strategies

This ensures worker adaptability and employability as well as maintaining the level of
company productivity. The positives are greater employment and low long term
unemployment. Investment in human resources during the span of working life, through the
system of lifelong learning and strategies of so called active ageing, has been strongly
promoted in European Union which is the result of rapid technological changes, innovations
and demographic pressure. However, in this context, the aim of public policy could be
contradictory to the aim of company training actions. Namely, public policies aim to prevent
unemployment from becoming structural, aid job transitions, better match skills and jobs
(World Economic Forum, 2014), better link skills upgrading to labour market requirements
and increase labour market participation among young people, women, older workers and
immigrants (Council of the European Union). On the other hand, employers tend to focus on
specific training related to their production needs and working arrangements and all that for
the most talented employees and those with the greatest need for learning, such as low skilled
workers, workers on temporary contracts, self-employed, and older workers, who suffer most
from underinvestment in training. Enterprises may be discouraged from investment in skills
because trained staff may be recruited by other employers. In this conflicting situation,
middle-skilled workers could be deprived of opportunities for career development. The above
mentioned situation has been further complicated by radically reduced public and private
budgets for funding lifelong learning. In recent years, the public policy approach in most
European countries has shifted from direct subsidisation of external (public or private)
providers of training services to co-financing schemes. Co-financing schemes in Europe are
oriented both to firms (levy-grant schemes and train-or-pay scheme ), individuals (loans,
vouchers and individual learning accounts) and also there are arrangements that create
incentives for employers and individuals to invest in skill development (pay-back clause,
working time accounts for employees and apprenticeship contracts). So, it is easy to conclude
that adult learning in the workplace and lifelong learning in general makes a great
contribution to flexicurity and employment policies (European Commission, 2007).
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4.4. Modern social security systems

Reform of the social security system, particularly the retirement and health insurance system
must be implemented to achieve all-encompassing compatibility within the market economy
framework and ensure that there is a certain type of support in the economic system and
accelerate the transition process (Bodiroga-Vukobrat, 2008: 218).

Modern social security systems offering adequate unemployment benefits, as well as active
labour market policies, are essential components providing income security and support
during job changes. Good unemployment benefit systems are necessary to offset negative
income consequences during job transfers, but they may have a negative effect on the
intensity of job search activities and may reduce financial incentives to accept work. This can
be largely offset by setting up efficient job search support and work incentives (OECD, 2005)
to low-skilled benefit recipients, ensuring a balance between rights and obligations. Social
security systems would ensure the possibility for temporary workers to accumulate rights and
would improve portability of entitlements across firm or branch borders. They would also
contribute to reducing non-wage labour costs of low-skilled workers. At the same time, work
incentives and the conditionality of benefits, both, for workers and employers, need to be
improved. They would encourage, on the one hand, people on benefits who can work to look
for jobs and, on the other hand, employers to create new jobs. Components of social security
that can serve to calculate flexicurity index are: unemployment insurance, paid holidays, paid
maternity leave, public pension scheme and paid leave (Tangian, 2005.)

4.5. Social dialogue- conditio sine qua non

One of the prerequisites for the development of flexicurity and its effective implementation is
supportive and productive social dialogue among social partners and public authorities, their
mutual trust and a highly developed system of industrial relations. The most important part of
flexicurity is the involvement of social partners defining the balance between security and
flexibility, thereby legalizing and setting rules in the labour market. The most important
flexicurity is including social partners, which defines the balance between security and
flexibility, thereby legalizing and establishing labour market rules. Collective agreements
and labour rulebooks can provide conditions for the modern work organization, improving
numerical and functional flexibility, but all within the framework of worker security. Models
of flexicurity are not developed by chance in those countries where social partners played an
important role in finding the balance between flexibility and labour market security (Monks,
2007.) Namely, it is precisely those social partners who are in the position where they can
best see the various needs of both workers and employers regarding flexibility and security
and define their different modalities depending on the situation at a national or sector level,
thereby legitimizing changes to and adaptation of rules which are imposed by a changing
labour market or work organization.

It is evident that public powers play an important role in the implementation of flexicurity.
They are the first who have to explain to citizens why some changes in society are necessary
and to ensure measures and policies by which they will be implemented. Therefore, their role
boils down to defining the legal framework and adopting policies which promote partnership
in which all participants are ready to take on a part of the responsibility for change.
Therefore, flexicurity is about shared responsibility (Kok, 2004:33).

5. CRITICS, DILEMMAS AND POSSIBLE WAY OUT

Despite its innovative character, the flexicurity approach is criticized for several reasons: its
ambiguity and openness to political capture; its failure to problematize the creation and
maintenance of institutional complementariness, its lack of attention to conflicts of interest
and heterogeneity of the labour market and its reductionist view of the sources of flexibility
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and security. Despite its ambiguous nature, diametrically opposed views on labour market
problems and solutions (e.g. Rehn model and diversified quality production model (Streeck,
1991, pp.21-61) can fit in with flexicurity philosophy (Keune, Jepsen, 2007). Also, due to its
ambiguous character, almost all actors stress the importance of flexicurity as the best
instrument to tackle Europe's labour market problems, but all of them have different views on
how to implement it. Flexicurity strategies can be conceived as searches for institutional
complementariness which should produce positive-sum games between flexibility and
security. Institutional complementariness means that the interplay between two institutions
increases the functioning of both (Amable, 2003; Hancke, Rodhes, Thacher, (eds.), 2008.)

A good example is the so called ,,Danish golden triangle*(low dismissal protection, extensive
unemployment benefits and active labour market policies). However, this approach fails to
take into account the fact that complementariness emerges at different moments,
independently from each other and not by design, but rather through the strategies of actors
working within the institutions which depends on governance by the state and collective
actors who are requisite for the functioning of the complementariness. At present, actors have
not fostered complementariness, neither has the market which resulted in precarious workers
emerging. It is important to stress that the creation and maintenance of complementariness
could not neither be left to the market nor to the social partners. It requires active
coordination between policy fields and continuous monitoring of their mutually relations.
Another critic of the flexicurity approach perceives it as a win-win solution to further the
interests of both workers and employers and leading to balance between flexibility and
security. Namely, it is self evident that there are fundamental differences of interest between
capital and labour and that the globalisation strengthens the power position of capital over
labour. Also the fact that power relations and social conflict are a common feature of all
capitalist political economies and historically constitute an important engine of change is
neglected. A further problem of the flexicurity debate is that it is based on the reductionist
view of the sources of the flexibility and security. By focusing on national-level institutions
and policies, supposing that national labour markets are homogenous entities, it overlooks
significant differences within same national economy, sectors or enterprises regarding
exposure to international competition, degree of unionisation, skill levels, impact of
immigration and so on. So national reforms in promotion of flexicurity need to take into
account level in which those differences take place. Also, other sources of regulations like
collective agreements, company policies and informal rules are neglected. So it is important
to stress that in the explanation of the functioning of the concept of flexicurity the macro
level is not sufficient. Namely, macro-level institutions set constraints, but do not prescribe
behaviour of micro-level actors (firm-level). Furthermore, it leaves space for them to develop
strategies according their interests. Also, national policies may provide incentives for
companies to promote certain behaviour, but it is up to companies and worker representatives
if they will respond to those incentives and in what way. Finally, some issues related to
flexibility and security either do not exist in national legislation or it determines collective
agreements as a source for setting standards. The use of this possibility depends on the
bargaining partners, their interests and power distribution among them.

6. INSTEAD OF A CONCLUSION - NEXT STAGE OF FLEXICURITY

At present at European level there is widespread concern that the concept of flexicurity serves
only as a mask to cover an essentially deregulatory drive which will give priority to the needs
of employers over interests of employees. Flexicurity, as initially envisaged by the European
Commission, was intended to replace a concern with job security with a focus on measures to
enhance employment security. The evidence, however, suggests that the prevailing tendency
in the EU is to reduce support for both. Apparent growth in current employment rates
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conceals increasing recourse to precarious employment in the form of renewed fixed-term
contracts, zero-hours contracts, bogus self-employment and involuntary part-time
employment, failing to ensure workers decent living standards or enjoyment of their full
rights at the workplace in the way it is defined by the International Labour Organisation.
These precarious jobs are characterised by little or no job security owing to the non-
permanent nature of the work, non-specific contractual terms or the absence of a written
contract. For example, this can be seen in the case of involuntary part-time or temporary
work or employment with unclear working hours and duties that vary in accordance with the
employer’s wishes, low remuneration, sometimes paid on an unofficial or undefined basis,
little or no social protection or related entitlements, no protection against discrimination, little
or no prospect of advancement in the labour market, little or no collective representation
rights, and non-compliance with minimum health and safety standards in the workplace.

This situation has been further complicated by the fact that the social policy measures set out
in Europe 2020 are weaker in terms of surveillance and enforcement than the new tools for
tightening fiscal governance (Copeland, Haar, 2013, pp. 21-36; De Le Porte, Heins, 2015,
pp.8-28.) and austerity has also meant that it has become more difficult to fund measures
aimed at enhancing lifelong learning opportunities and improving social cohesion (Heins, De
La Porte, 2015, pp.1-7; Bili¢, 2017.). Social protection, such as unemployment benefits, and
employment protection are being simultaneously weakened in many countries.

So, although the European Commission has emphasised that there are different national paths
to flexicurity, does the concept of flexicurity continue to have significance for policy makers,
employers and trade unions in a context of weakened welfare entitlements and employment
rights? Does flexicurity need to be re-thought or simply abandoned? Is the solution
nevertheless in the deregulation of labour legislation or in the adaptation of the concept of
flexicurity with newly created conditions in the labour market? In answering these questions
further research should be done, especially regarding efficiency and effectiveness of complete
national flexicurity systems.
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ABSTRACT
Tax evasion or tax avoidance is an omnipresent issue not only in the Republic of Croatia but
also in all the Member States of the European Union. The diversity of legal frameworks does
not help in the consolidation of the situation nor the reducing of tax evasion and tax
avoidance. ldentification of manifestation forms of tax evasion is the first step in solving the
same issues and investing in new technologies, knowledge, and transparency is the important
part of improving and maintaining the quality of any tax system. In this process, the
importance of cooperation between the Member States lies within the new proposal for a
package of measures against tax avoidance in economic operations in the European Union
and the effort to improve tax transparency as well as prevention of aggressive tax planning.
Strengthening tax treaties with third countries, which are not members of European Union, is
of great importance in terms of tax avoidance in economic operations as well as developing
efficient external strategy for effective taxation which would provide with consensual
formulated obligations for Member States and from Member states to third countries in order
to compliance with standards of transparency and automatic exchange of information for
creating fair tax market.
Keywords: case law of court of justice, efficient taxation, manifestation forms of tax evasion,
tax avoidance, tax evasion

1. INTRODUCTION

Taxes are forms of forced donation imposed by a country that has no direct counteraction, ie
each country is not obliged to give the taxpayer something for the paid tax (Jurkovi¢, P.,
2002, p. 250). Taxes have been introduced in ancient Egypt when they were the most
prominent means of collecting the revenue needed to build, maintain or even run wars. In
ancient Greece, the first tax imposts were fulfilled in various exceptional situations, which
was not the case for slaves and perpetrators who were obliged to pay taxes constantly. On the
other hand, the Roman Empire has begun to introduce more and more tax forms as a result of
great financial needs. The outlines of current tax rates were already mentioned, such as sales
tax and Customs taxes, consumption taxes and property taxes as well as other personal taxes
(Jelgi¢, B., 2001, p. 34).

At the beginning of the 18th century, income tax evolutions were generated in England for
funding the war against Napoleon and has served as an inspiration for various European
countries for introducing it into its tax system (Jel¢i¢, B., 2001, p. 223). Economic
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development of the countries resulted in the introduction of new types of taxes as well as
income taxes that at the beginning of the 20th century have their first forms. The United
States introduced it in 1909 when it was 1%, and some European countries like Germany,
Austria, England, and France after the First and Second World War. Given the history of tax
evasion, evasion and avoidance of taxation have evolved. It is interesting to say that before
the application of income tax to the state legal framework, tax evasion and tax avoidance
were directed at Customs where bribes and counterfeit documents served as a means of
achieving the goals of not paying taxes. Before entering the world of tax evasion and tax
avoidance, it is necessary to explain in general terms the Croatian tax system (Croatian Tax
System, 2016). We can divide it into 5 main groups:

(1) State tax (profit tax, value added tax, excise tax, income tax based on interest on savings)
(2) County taxes (inheritance and gift tax, road motor vehicle tax, boat tax, tax on
entertainment machines)

(3) Taxes of local self-government units (surtax of income tax, consumption tax, holiday
home tax, public property tax, real estate tax, real estate sales tax)

(4) Joint taxes (income tax, except income from income tax on interest on savings)

(5) Income tax on games of chance.

2. LEGAL FRAMEWORK

According to the Art. 256 par. 1 of the Criminal Code (in the text hereinafter: CC) of the
Republic of Croatia (in the text hereinafter: RC) criminal offense of "Tax evasion and
Customs" states that "Whoever, with intent that he or another person fully or partially avoid
paying taxes or customs duties gives incorrect or incomplete data on income, objects or other
factors that are influence on the determination of the amount of the tax or customs obligation
or who, in the case of a mandatory application, do not report the income, subject or another
fact that has an impact on the determination of tax or customs duties, and consequently
reduces or not establishes Tax or Customs duties in excess of HRK 20,000.00 shall be
punished by imprisonment for a term between six months and five years. The punishment
referred to in paragraph 1 of this Article shall be imposed on whoever uses tax relief or
customs benefit in the amount of more than HRK 20,000.00 if it is in contravention of the
terms on which it was awarded. If the criminal offense referred to in paragraphs 1 and 2 of
this Article has resulted in a reduction or non-determining of a large-scale tax liability, the
perpetrator shall be punished by imprisonment for a term between 1 and 10 years. The
provisions of paragraphs 1 and 3 of this Article shall also apply to a perpetrator who, in the
acts described therein, reduces the funds of the European Union.” It is important to highlight
the diversity of the two terms we frequently encounter in the literature, which is divided by a
thin line both in meaning and in statutory responsibility. Tax evasion and tax avoidance,
although on a first look very similar, can actually make a big difference when it comes to
legal responsibility. Tax avoidance can be defined as the taxpayer's actions by using marginal
legal options in order to pay fewer taxes or be completely exempt from paying the same
(Thuronyi, V., 2003, p. 156). On the other hand, tax evasion is defined as the activity of a
taxpayer who directly violates the statutory provisions and results in the concealment of a tax
liability and/or the payment of a lower tax than provided for by the law. Although both
actions are reflected in the positive economic effects for taxpayers, they share another
common denominator, which is intent (Matkovi¢, B., 2014, 98-100). When it comes to tax
evasion, then there is an obvious intention to reduce or cover the obligations to the country,
which, in tax avoidance, does not have to be the case. For example, let's take a certain
mistake in entry books of company that resulted in a lower tax base, and therefore less tax
paid. A person who works in the company's bookkeeping erroneously calculates one of the
tax items and therefore the company pays a lower tax, and the person has no personal profit
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except that he/she works for the salary. It must be taken into account that this person did not
have any wrong intent to damage the country but is an misscalculation. On the other hand, if
the person responsible for such a bookkeeping error is at the same time the owner of the
company, then it takes into account any intention to illegally appropriate the money for his
business and the case itself is otherwise appreciated. Such diversity of situations is reflected
through the legal classification of the act, ie through the dilemma whether it is a misdemeanor
or a criminal offense. In order to assess such a procedure as a criminal offense, apart from
establishing a higher tax liability than the one mentioned above, it is necessary to ascertain
the fact that the taxpayer (Matkovi¢, B., 2014, 98-100):

(1) It does not keep the business books or the same is not delivered to the tax administration,
(2) Does not have or does not display business documentation,

(3) Not available,

(4) If his tax liability is determined by an estimate based on the obtained documentation from
other taxpayers or banks,

(5) If it is found that the business records or tax returns have false information.

All these conditions must be met in order for the act to take on the characteristics of the
criminal offense. It is also necessary to establish the relationship between the taxpayer
according to the calculation, reporting, and payment of tax liabilities, ie the difference
between the unpaid tax amount, the period of the newly established tax liability, the
fulfillment of the same obligations in earlier periods and the relation to the company's assets.

3. EMERGENT FORMS OF TAX EVASION

There are two basic modalities that we can classify as a tax evasion (Jel¢i¢, B., Loncari¢-
Horvat, O., Simovi¢, J., Arbutina, H., 2002, p. 197), a to su:

(1)Complete tax evasion,

(2)Partial tax evasion.

A complete tax evasion is considered a case where a taxpayer does not report the total
amount of income that should be taxed. The same group also covers the concealment of
possession of property that, as such, is to be taxed. After all, any conscious taxpayer's actions
in concealing particular data that are important for taxation can be considered as total tax
evasion. Partial tax evasion is considered incomplete or false tax statement about the amount
of total income, the value of the existing property or a false statement of facts or effects that
are important for determining the amount of tax resulting in a reduction in the tax liability
(Markovi¢, B., 2000, p. 283). There is no negligible contribution of gray economy
(Lovrindevié, Z., Mari¢, Z., Mikuli¢, D., 2006, p. 30-65) in the economic situation, the most
common form of tax evasion is the payment of part of the salary to the employee, ie the
employee applies to the legal minimum wage and the rest of the agreed amount is given in
cash "on hand". Despite the above-mentioned situations within a complete or partial tax
evasion it is important to emphasize the most common forms of violation of tax laws:

-Failure or improper submission of annual reports,

-Not issuing receipts,

-Not paying the required tax to the appropriate account,

-Incorrect determination of the tax base,

-Utilization of tax relief and exemption contrary to law,

-Incorrect tax calculation,

-Non-keeping of documentation,

-Denial of supervision,

-Failure to do inventory within the given time limit.
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3.1. MEASURES TO PREVENT TAX EVASION

The identification of the cause of the tax evasion and the gradual reduction is more important
than just acting on the consequences of tax evasion. Also, the causes of tax evasion should be
appropriately divided according to the causes and the ways of occurrence and in that direction
apply mitigation measures. By categorizing the measures and causes, special emphasis is
placed on institutional, legal and socio-economic measures. As the most important
institutional methods for reducing tax evasion, it is important for taxpayers to trust in those
who adopt and implement such measures, which can be acquired solely and exclusively by
the same approach and relationship with all taxpayers, both physical and legal entities.
Efficiency and transparency of tax administration are just one part of a quality tax system,
putting in the first place the expertise of the persons doing the job and their constant
education to keep up to date with the latest technologies and knowledge (Kesner-Skreb, M.,
2007, p. 5). It is also a fact that taxpayers will be more responsive to tax revenues and
controls when same rules applies to everyone, when tax money is spent rationally and fairly
and when the effectiveness of legal protection is at a higher level (Simovi¢, J., Rogi¢ Lugarié,
T., Cindori, S., 2007, p. 604). When it comes to legal measures to prevent tax evasion, the
consistency of legal regulations is perhaps the most important segment because frequent
changes put uncertainty into taxpayers and companies, and thus also potentiates economic
instability. What surely imposes as a potent weapon in the fight against tax evasion is
punishment of imprisonment, extremely high fines, and a prohibition of engaging in
occupation within which tax evasion and confiscation of the defrauded amount (Jel¢i¢, B.,
Loncari¢-Horvat, O., Simovi¢, J., Arbutina, H., 2002, p. 197). It is important to emphasize
when legal measures are concerned, equal treatment for everyone. The socio-economic
reason for tax evasion definitely raises the question of the fairness of the tax burden
distribution, especially if we look at the constitutional principle in Art. 3 of Constitution of
RC with equality and fairness statements and tax assessment of equality between the equals
and diversity among the different. If all the potential measures to prevent tax evasion and
avoidance of tax payments have been classified into several major steps, either global
measures or individually for each country (Mathiason, N., 2012), then we would emphasize
the following steps:

(1) Multilateral automated exchange of key data for tax determination,

(2) Public disclosure of known beneficiaries of various companies, foundations or
groups,

(3) Global intercountry reporting,

(4) Joint international action for the purpose of identifying, controlling and reducing
the artificial inflow of company costs and reducing profits through transactions
carried out within the company,

(5) Harmonization and codification of the law on money laundering.

Some changes have recently occurred, notably by highlighting an agreement to improve tax
transparency between RC and the United States. ”Application of foreign account tax
compliance Act — (FACTA)” Requires a foreign financial institution to report once a year to
the US Internal Revenue Service (IRS) information on the assets of US citizens who have, in
this case, in RC, and the IRS will do the same and inform the Croatian tax administration of
property and accounts held by Croatian citizens in America (Croatia Week magazine, 2015).

Progress is also evident in the situation of the law on fiscalization, which was presented in
early 2013. The law primarily targeted bars and restaurants, and the Tax Administration has
published statistical data where, only in one year Croatian restaurants, cafes and retailers
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increased their revenues by 1 billion euros, an increase of 17% compared to the previous year
(Croatia Week magazine, 2014).

4. COURT DECISIONS AND CASES IN PRACTICE

In court practice, we often encounter interesting cases that provide a deeper insight into the
application of the law, as well as the diversity of situations that can be encountered.

In the following, we will give a few examples. In the first case, the person is charged with the
criminal offenses of tax evasion or customs duties referred to in Art. 256 par.1 CC, which
includes tax evasion in a period of 2 years, specifically for 2005 and 2006, in the total amount
of HRK 23,008.00. The Financial accounting expert determines that for the first year the
amount is in HRK 14,509.60, and for the second year the remaining amount of HRK 8,498.40
which the court of the first instance, based on the expert's findings, accepts. However, in
order to achieve a criminal offense, in all its essential features, it is necessary to deduct an
amount greater than HRK 20,000.00 within one fiscal year, which is not the case here but is a
two-year period. No essential features of the criminal offense have been achieved and the
person can not be charged for the same thing. It is also important to emphasize that in the
opinion of this Appellate Court there can not be another procedure because of the difference
in the way of determining the unpaid tax if one has been accused in the misdemeanor
proceedings for the same offense (Supreme Court of Republic of Croatia, 2015).

In the second example, it is important to state first that according to Art. 2 par.1l of the
General Tax Code of RC (Op¢i porezni zakon Republike Hrvatske, in the text hereinafter:
GTC - RC) public debts are taxes and other public grants, and in accordance with Art. 3 of
the same Article are: excise duties, customs duties, fees, concession fees, contributions, fines
for offenses as well as all other charges whose determination, collection and supervision are
within the jurisdiction of the tax authority. In this particular case, a person is charged with
committing a criminal offense under Art. 256 par. 1 of the CC by avoiding the payment of
income tax on non-employment and the contribution of health and pension insurance in the
event of an injury at work and all of the wages of a total of eight employees, thereby
damaging the state budget in the amount from 58.643,96 kn. However, financial expertise has
determined that a person does not exceed the total tax liability of HRK 20,000.00 since all of
these contributions and benefits do not fall into the criminal offense referred to in Art. 256 of
CC, and therefore do not constitute a criminal offense. For this reason, the first-instance court
acquitted the person of the charges under Art. 354 par. 1 of the Code of Criminal Procedure
of Republic of Croatia (in the text hereinafter: CPC - RC), because the act that is charged is
not a criminal offense (County Court in Rijeka, 2014). In practice, it is not uncommon to
change the law before the conclusion of court proceedings and the passing of a final verdict.

According to the author (Garacié, A., 2013, p. 255-256), this is the case in the following
example: * After the verdict was issued on 1 January 2013. The CC/11 has ceased to exist
and bearing in mind that circumstance and provision of Art. 3 par. 2 and 3 CC/08, since the
criminal offense referred to in Art. 292. par. 1. al. 4. in conjunction with par. 2 of the CC /
97, it was no longer foreseen in the CC as a criminal offense, and it was necessary to
establish whether the factual situation that was established could be attributed to a criminal
offense under the new CC, and it was established that this factual description Can be found
under the criminal offense of Impairment of Taxes and Customs Offenses referred to in Art.
256 par. 3 and 1 of CC/11 because there is legal continuity between these acts in relation to
the established factual description. However, for the criminal offense referred to in Art. 292
par. 2 of the CC/97 is punishable by a prison sentence of 1 to 8 years, and for the criminal
offense referred to in Art. 256 par. 3 and 1 of the CC/11 is punishable by imprisonment of 1
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to 10 years, but the new CC/11 is more favorable to the perpetrator because according to the
legal understanding of the Criminal Division of the Supreme Court of Croatia, dated 27
December 2012. The legal character defining Indefinite values as large tax liabilities under
Art. 256 par. 3 of the CC/11 is determined with an amount of HRK 600,000.00, while those
legal elements have a significant amount of material gain from Art. 292 par. 2 of the CC/97,
according to the previous legal opinion of the Supreme Court, was in the amount exceeding
HRK 30,000.00. Thus, the property census is increased which makes the work a qualifying
one, and so the new law, regardless of the one-to-ten-year sentence, for the perpetrator is
favorable than the old CC/ 97, because in order to commit the qualified aspect of this
criminal offense it is necessary the perpetrator obtains greater property gain in the amount of
HRK 600,000.00, while in this area of the qualified criminal offense he entered the already
acquired benefit with a value of HRK 30,000.00. At the same time, the specific punishment
must not exceed the scope of the punishment for the criminal offense referred to in Art. 292
par. 2 of CC/97.*(County Court in Sibenik, 2015).

5. PACKAGE OF MEASURES AGAINST TAX AVOIDANCE IN ECONOMIC
OPERATIONS IN EUROPEAN UNION

The European Commission has put forward a package of measures to avoid tax evasion in
economic operations containing concrete measures for fairer, simpler and more efficient
taxation of companies in the European Union (in the text hereinafter: EU) and measures to
prevent aggressive tax planning as well as improve tax transparency and market equilibrium
for all companies in EU. With these measures, a firm and coordinated action against
avoidance of taxes and securing the conditions for companies to pay taxes regardless of their
country's EU profitability is planned. The package of measures is envisaged on different and
separate levels of implementation and control measures.

Anti Tax Avoidance Package

Chapeau Communication

Communication
on

Revised
Administrative

Anti Tax
Avoidance

External

Cooperation
Strategy

Directive

Directive

Study on Aggressive Tax Planning

Figure 1. Anti tax avoidance package
(Communication from the Commission to the EU Parliament and Council, 2016)

5.1. Chapeau communication

Chapeau communication is the communication of the highest instances within the EU,
namely the Commission and the European Parliament and the Council. Emphasis has been
placed on fairer and more efficient taxation of the profits of the company and the uniqueness
and equity of the market based on the principle that companies are paying taxes in the
country in which they earn profits (Action plan for fair and efficient corporate taxation in EU,
2015). “This principle is endangered by aggressive tax planning. Most companies do not
apply aggressive tax planning and therefore have unfavorable market positions in relation to
companies that apply it. Aggressive behavior of these companies is damaging price signals
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and allowing them to lower capital costs that undermine equality of conditions in the single
market. This phenomenon particularly affects small and medium enterprises. A coordinated
approach to tax systems implementation that is conducive to growth and elimination of cross-
border problems is of key importance for a fully functional single market, a successful union
of capital markets and attracting EU investment. “(Communication from the Commission to
the European Parliament and Council (2016).

Anti-Tax avoidance package: Next steps towards delivering effective taxation and greater tax
transparency in the EU, 2016). Member States are now aware of this and are demanding to
stop aggressive tax planning (Zakljucci Vijec¢a o oporezivanju trgovackih drustava- smanjenje
porezne osnovice i prijenos dobiti, 2015).

5.2. The proposal of the directive against tax avoidance

In the proposal of the directive, several legally binding measures against abuses and
aggressive tax planning were introduced:

(1)Rule of control of foreign companies with the purpose of halting the transfer of profit to a
country with little or no tax,

(2)The Switchover Rule - Prevention of double non-taxation of certain revenues,
(3)Outbound taxation - avoiding the avoidance of taxation of companies moving property,
(4)Interest restrictions - to prevent the creation of artificial debt for the purpose of minimizing
taxes,

(5)GAAR (general anti-abuse rule) - as a way to fight aggressive tax planning, when other
rules can not be applied.

These measures aim to create a degree of protection against corporate tax evasion within the
EU and thus create a stable business environment (The anti-tax avoidance Directive, 2016).

5.3. The revision of administrative corporate directive

In the context of the Council's proposal for amending the already existing Directive 2011/16/
EU and included in the measures to prevent tax evasion, it aims to set a political priority in
the fight against tax avoidance and aggressive tax planning. In order for this system to fulfill
its purpose, comprehensive and relevant information in interstate communications is needed,
so that multinational companies do not have the obligation to provide information to all EU
Member States where they are operating only to resident and its tax authorities, and after the
receipt of the report the resident county would share the information with all EU member
states where the company is subject to tax due to doing business in a permanent business unit.
Regardless of the fact that cooperation between the EU Member States is envisaged in EU
legislation and a set of information exchange measures, cooperation needs to be continued to
ensure the proper functioning of the EU market (Proposal for a Council Directive amending
Directive 2011/16/EU as regards mandatory automatic exchange of information in the field of
taxation, 2016, p. 4).

5.4. Proposal on tax treaties

This proposal advises EU member states to strengthen tax arrangements against aggressive
tax planning but in accordance with EU legislation (Commission recommendation on the
implementation of measures against tax treaty abuse, 2016, p. 2-4). The idea of the European
Commission is based on the understanding of current tax agreements where the group opens
its subsidiaries in other countries and then the subsidiary pays dividends to the parent group
and according to the tax treaty between these two countries taxes are paid. The most common
case is that the groups open up branches in one of the EU Member States and in third non-EU
countries, and have a tax agreement from both countries, resulting in a possibility of non-
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payment of taxes. The Commission's proposal is that in case the new businesses do not
present a true economic activity, the state is not required to apply a tax treaty and thus ensure
that tax treaties are not misused and tax liabilities are also enforced.

RECOMMENDATION ON TAX TREATIES: Clozing Down Treaty Shopping

DIVIDENDS

~m e M

TAX PAID

A group sets up a subsidiary in a The tax treaty between these
different country. The subsidiary countries requires that tax is paid.
pays dividends to the parent
COMpanTy.
DIVIDEMDS DIVIDENDS
TN N Pl
. m
HO TAX PAID
To avoid the tax the group sets . B
up & subsidiary in a third These tax trfaatles. do not require
country which has tax treaties tax to be paid. This process is
with both of the other countries. known as treaty shopping.

DIVIDENDS DIVIDENDS
j m
TAX PAID
If the new company does not . making sure the tax treaty
carry out genuine economic is not abused and taxes due
activity, the country will be are paid.

ahble to not apply the tax treaty.

Figure 2. Closing down on treaty shopping
(Recomendation on Tax treaties, 2016)

5.5. The communication on an external strategy for effective taxation

It is quite clear that the EU's position must be unique when it comes to international taxation
systems and a more firm and firm stance in the fight against tax evasion through various tax
havens (Report with recommendations to the Commission on bringing transparency,
coordination and convergence to Corporate Tax policies in the Union, 2015, p. 25). At this
point, national measures to avoid tax evasion are significantly different and the only taxation
in relation to third countries is solved, leading to the establishment of a common external
strategy on harmonized, clear and internationally recognized criteria in the taxation system
and consistency of application to third countries. Increased tax transparency as one of the key
elements in the international taxation system has been identified through the Organization for
Economic Cooperation and Development (OECD), but until complete implementation will
reach no later than 2018 when the latest deadline for the implementation of a new
information exchange standard (Automatic Exchange of Financial Account Information,
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2016, p. 3). The EU has also concluded information exchange agreements with Liechtenstein,
San Marino and Switzerland, and is still in agreement with Monaco and Andorra. Also,
bilateral and regional agreements with third countries provide an opportunity for a consensual
formulation of each party's commitment to respect the standards of transparency and
information exchange, which will ensure the inclusion of tax policy priorities towards third
countries. The EU must, among other things, strengthen instruments in response to third
countries refusing to respect established standards in the field of taxation. This process is
designed in 3 steps:

(1)1dentification of third countries to be monitored by a neutral observer,

(2)The Member States shall decide which of these States shall be monitored

(3)The Commission proposes countries which should be placed on the list of "offenders” and
The Member States make a final decision. The moment the third country meets the already
agreed standards, it will be removed from the list.

Such a list at EU level is a temporary solution for the purpose of establishing a common
system for assessment and verification of third countries that will ultimately replace the
unified standards for third countries that fail to comply with a good governance agreement
(Communication from the Commission to the European Parliament and the Council on an
External strategy for effective taxation, 2016, p. 3-6).

6. CONCLUSION

Tax evasion or tax avoidance is an omnipresent issue not only in the Republic of Croatia but
also in all EU Member States. The variety of legislative frameworks between countries does
not help consolidate the situation and reduce the evasion and avoidance of tax payments. A
full tax evasion is considered a case where a taxpayer does not report the total amount of
income that should be taxed. The same group also covers the concealment of possession of
property that, as such, is to be taxed. After all, any conscious taxpayer's actions in concealing
particular data that are important for taxation can be considered as total tax evasion. Partial
tax evasion is considered incomplete or false tax statement of the amount of total income, the
value of the existing property or a false statement of facts or effects that are important for
determining the amount of tax resulting in a reduction in the tax liability. It is not negligible
either the contribution of the gray economy to the economic situation, and the most common
form of tax evasion is the payment of part of the employee's salary, ie the employee applies
for the legal minimum wage and the rest of the agreed amount in cash "on hand". Given that
this is a direct violation of the legal framework, the country has a clearer way of action than
tax evasion, where it is in principle the offense of the taxpayer but still within the law. Even
greater difficulties are encountered in the economic activity of entities in the area of several
EU Member States and greater tax evasion opportunities due to legal imbalances in the
several Member States as well as in third countries. Transparency, automatic exchange of
information and alignment of the legal framework among the EU Member States are key to
stopping development of the tax avoidance trend and can equally be applied from European
directives to domestic legislation.
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ABSTRACT

Treaty on Functioning of EU does not offer any specific provisions relating to public
procurement. However, it contains general principles that need to be obeyed. In particular,
the principle of transparency, non-discrimination, equal treatment and proportionality. When
these general principles expressed in the Treaty on the Functioning of the EU and in public
procurement directives are violated, it happens in an indirect manner, which at first glance is
not a flagrant violation of any of the provisions of the Treaty. The paper analyses recent case
law of the Court of Justice of the EU. It further studies the approach of the Czech
administrative courts and compares it with the one of Court of Justice of the EU. Results of
the analysis are synthesized and deviations found in the comparative part are exposed. The
paper also summarizes the most common causes of violation of the general principles which
render public contracts invalid.

Keywords: Court of Justice of the EU, General principles, Non-discrimination,
Proportionality, Public procurement, Transparency

1. INTRODUCTION

Public procurement is regulated by the European Union in all its Member States in order to
facilitate creation of a single market and promote competition. Both general principles in the
Treaty on the Functioning of the EU (TFEU) and detailed secondary legislation in the form of
procurement directives, which set out award procedures for major contracts, apply to public
procurement. The principles, which flow from this procurement legislation, in particular, the
principle of transparency, non-discrimination, equal treatment and proportionality, are
binding on the contracting authorities and their breach will result in invalidity of a contract
entered into as a result of defective public procurement procedure. Contrarily, EU measures
are not intended to lay down how member States should achieve value for money or integrity
in public procurement, which are matters for Member States to determine in their national
legislative measures. (Arrowsmith, 2006; p. 340) As to the extent, to which they wish to
adopt such rules seeking to assure wise spending of public money, Member States are left
with a certain margin of discretion. However, the Court of Justice of the EU has in the past
twenty five years heavily curtailed this freedom of regulation through the application of the
general principles of equal treatment and transparency. (De Mars, 2013; p. 318)

The Court’s approach of teleological interpretation of the TFEU, of using general principles
as a regulatory means, and the case law being rather fragmented and vague leaves Member
States with substantial legal uncertainty. The specific obligations that stem from the
jurisprudence are not always clear. For this, but also other reasons, Member States sometimes
choose to apply rules and principles of EU procurement law even to matters for which they
are not required to do so — for public contracts which fall short of the thresholds set by the
public procurement directives. Those are often rather demanding on procurement authorities
as they create many formal obligations. On the other hand, these developments tend to
increase the degree of harmonization among Member States, which is positive.
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This article seeks to demonstrate the nature of the general principles governing public
procurement and common conducts that infringe these principles through analyses of relevant
case law of the Court of Justice of the EU and the administrative courts of the Czech
Republic. Although, the available case law deals with directives which have been made
ineffective by new directives which were to be transposed by April 2016, valid conclusions
may be drawn from it, because the principals stay the same as they were in the replaced
directives. Most common causes of violation of the general principles are summarised as a
result of the analyses. Further, Czech national case law is compared to the case law of the
Court of Justice of the EU and deviations are stressed.

2. EU LEGISLATION GOVERNING PUBLIC PROCUREMENT

EU public procurement measures, since they specifically concern public service contracts, are
intended to ensure the free movement of goods and services and the opening-up of
undistorted and as broadly as possible competition in the Member States (see Bayerischer
Rundfunk and Others, C 337/06, paragraph 39 and the case-law cited). The TFEU does not
contain any specific provisions on the award of public contracts, but it regulates the
principles applicable to public procurement within the EU. Member States must ensure that
the principles as stipulated by the TFEU are respected. These are the principles of
transparency, and equal treatment, which follow from the principles of the free movement of
goods and services, right of establishment and mutual recognition of qualification. They may
be drawn from Articles 18 TFEU, 34 TFEU, 49 TFEU and 56 TFEU. These provisions
prescribe that contracting authorities may not discriminate against bids and bidders from
other EU Member States (including goods that were already imported to EU). They apply to
all public contracts, provided that those have a certain cross- border interest in the light if its
value and the place where they are carried out, even to those that do not come within the
scope of the public procurement directives, as they fall short of the relevant threshold laid
down in the particular directive, as will be mentioned later. The original EC procurement
regime had very much of a framework character. It laid down a limited body of rules on key
issues, and left considerable discretion to Member States to supplement these with their own
national procurement laws. However, EU law has moved significantly away from its original
framework character in the direction of a system of common rules. Originally, it was thought
that the Treaty created only negative obligations, as to what behaviour is forbidden, which
needed to be supplemented by positive obligations contained in directives covering public
procurement. However, in 1993 Court of Justice of the EU changed this understanding by
inferring first two general principles and used those to imply positive obligations beyond
those stated in the directives on Member States. At the same time, the Court made it clear,
that States do not need to implement these obligations to their national laws; however they
need to assure that the principles are not breached. Public procurement directivesi, on the
other hand, abound with positive obligations laid on the states which need to be transposed.
The specific rules contained in the directives deal with how the public contracts need to be
advertised, types of awarding procedures and their course, on what basis a public contract
may be awarded, and so on. However, these rules apply only to major contracts, as the

! The three most important public procurement directives date from 2014 were to be transposed by 18 April
2016. They have replaced directives from 2004 and cover both public sector (government or public bodies
whether at federal, state, regional, or local/municipal level) and the utilities sector (water suppliers, energy,
transport and postal services). Directive 2014/23/EU of the European Parliament and of the Council of 26
February 2014, on the award of concession contracts; Directive 2014/24/EU of the European Parliament and of
the Council of 26 February 2014, on public procurement and repealing Directive 2004/18/EC; and Directive
2014/25/EU of the European Parliament and of the Council of 26 February 2014, on procurement by entities
operating in the water, energy, transport and postal services sectors and repealing Directive 2004/17/EC.
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directives set financial thresholds under which the contracts are deemed to be not capable of
distorting cross-border competition. The directives stress four essential procurement
principles which are contained in Art. 18 of the Public Sector Directive, and Art. 36 of the
Utilities Directive, which both stipulate that contracting authorities shall treat economic
operators equally and without discrimination and shall act in a transparent and proportionate
manner. The design of the procurement shall not be made with the intention of excluding it
from the scope of Directives or of artificially narrowing competition. Competition shall be
considered to be artificially narrowed where the design of the procurement is made with the
intention of unduly favouring or disadvantaging certain economic operators. Both directives
add further principles aimed at protection of environment, and compliance with EU social
and labour law provisions.?

3. CZECH LEGISLATION GOVERNING PUBLIC PROCUREMENT

New law, Act No. 134/2016 Coll., On Public Procurement (further in the text referred to as
the “Act” only), came into force on 1st October 2016. It has replaced in full Act No.
137/2006 Coll., On Public Contracts. The new law was adopted in response to three new
European Union Directives, mentioned above. The act builds on some aspects of the original
Act on Public Contracts, but in many respects the concept of the new law is different,
introducing into the Czech legal order also some of the previously unknown and unused
public procurement institutes. The principles explicitly mentioned by the Czech public
procurement law are definitely inspired by EU law. They are defined in Sec. 6 of the Act. The
principle of transparency, proportionality, equal treatment, and non-discrimination are
followed by contracting authority’s obligation not to restrict participation in the procurement
procedure to those suppliers established in (a) a Member State of the European Union, the
European Economic Area or the Swiss Confederation; (b) another State which has an
international treaty with the Czech Republic or with the European Union guaranteeing the
access of suppliers of these States to a public contract. The second group of not expressly
mentioned principles, but still applicable ones, consists of 3E principles (economy,
efficiency, and effectiveness of the money spent), and other principles resulting from the
nature of public contracts and its aim to find the best value for money which comes from
public budgets. These principles are contained in other laws in relation to the spending of
public funds for the award of the contract. However, they are often neglected because the
contracting authorities are not sure to link these principles to the Act. Other principles
include, for example, ensuring the cost-effective management of public funds, promoting
competitive environment, the principle of formality of the award procedure.

4. INDIVIDUAL PRINCIPLES

Analysis of individual principles appearing both in the EU directives and the Czech Act
together with the comparison of the Court of Justice approach and the approach of the Czech
administrative courts will be carried out in this chapter. The intention is to indicate
differences in interpretation and application of the principles, if any. Further, the level of
inspiration of the Czech courts by the case law of the Court of Justice is to be assessed.

2 Art. 18 par. 2 of the Public Sector Directive reads as follows. Member States shall take appropriate measures
to ensure that in the performance of public contracts economic operators comply with applicable obligations in
the fields of environmental, social and labour law established by Union law, national law, collective agreements
or by the international environmental, social and labour law provisions (listed in Annex X of the directive).
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4.1. Equal treatment

The principle of equal treatment can be understood as the obligation of the contracting
authority to approach all tenderers, perhaps any interested parties, in the same way during the
tender procedure. Equal treatment of individual tenderers means such acting of the
contracting entity, whereby the same, unfavourable approach to all economic operators is
ensured, i.e. equal opportunities are ensured. In Fabricom® the Court of Justice defined
conditions of equal treatment as: “comparable situations must not be treated differently and
different situations must not be treated in the same way, unless such treatment is objectively
justified”. The contracting entity is to be neutral towards all tenderers. It is therefore totally
inadmissible to provide, for example, more information on the subject of a public contract to
a selected tenderer or group of tenderers. Together with the principle of transparency the
principle of equal treatment precludes, following the award of a public contract, the
contracting authority and the successful tenderer from amending the provisions of that
contract in such a way that those provisions differ materially in character from those of the
original contract. Such is the case if the amendments either extend the scope of the contract to
encompass elements not initially covered or to change the economic balance of the contract
in favour of the successful tenderer, or those changes are liable to call into question the award
of the contract, in the sense that, had such amendments been incorporated in the documents
which had governed the original contract award procedure, either another tender would have
been accepted or other tenderers might have been admitted to that procedure. (Case C-454/06
of 19 June 2008, par. 34 to 37) In principle, a substantial amendment of a contract after it has
been awarded must give rise to a new award procedure for the contract so amended. It may be
effected by direct agreement between the contracting authority and the successful tenderer if
such amendment had been provided for by the terms of the original contract. Recent example
of the breadth of this principle is Finn Frogne.* “Following the award of a public contract a
material amendment cannot be made to that contract without a new tendering procedure
being initiated even in the case where the amendment is, objectively, a type of settlement
agreement, with both parties agreeing to mutual waivers, designed to bring an end to a
dispute the outcome of which is uncertain, which arose from difficulties encountered in the
performance of that contract.” (Case C-549/14 of 7 September 2016, par. 40). As for the
Czech case law, the importance of this principle was highlighted by the Supreme
Administrative Court in its judgment of 12 May 2008, ref. No. 5 Afs 131/2007 - 132, where it
judged, "... this principle contains equality of opportunities for all tenderers and the
contracting authority must observe it in every stage of the awarding procedure. Its objective
is to promote the development of healthy and effective competition between the entities
involved in the procurement procedure and therefore requires all tenderers to have the same
opportunities in formulating their tender bids. It is therefore assumed that all competitors
need to be subject to the same conditions.” Equal treatment principle is manifested in many
specific provisions of the Act. For example, when completing or clarifying data, documents,
samples or models pursuant to Sec. 46 of the Act, it can be inferred that the contracting
authority should, if it chooses to use its right in the award procedure, to use this institute
equally in relation to all contractors. Another example of a breach of equal treatment of all
tenderers was found by the Regional Court in Brno in its judgment of 16 March 2011, ref.
No. Ca 29/2009, in a situation: "..when the contracting authority sets absolutely
disproportionate requirements to prove the fulfilment of qualification, by which it
purposefully and in contravention of the law limits the participation of a certain group of
potential suppliers. The contracting authority is entitled to avail itself of the space provided

® Fabricom v Etat Belge (C-21/03 and C-34/03)
* Finn Frogne A/S v Rigspolitiet ved Center for Beredskabskommunikation (C-549/14) of 7 September 2016
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by law, and thus create a disadvantage for certain potential suppliers through imposing
specific level of economic and financial qualifications or technical qualification prerequisites,
provided that it is justified by objective circumstances and the requirements of the contracting
authority are not disproportionate.” However, it is not contrary to equal treatment principle, if
the same entity processes part or the entire tendering specifications (e.g. as a designer) and
later participates in the award procedure as the tenderer. The objection that the tenderer had a
longer preparation period is refuted by the fact that all tenderers must have the same deadline
for submitting tenders, determined at such a length as to ensure that everyone has an equal
opportunity to bid.

4.2. Non-discrimination

The principle of non-discrimination is similar to the above-mentioned principle of equal
treatment. The difference between the principles may not always be clearly distinguished in
practice because the boundary between the two principles is relatively unclear. Even the use
of the terms "equal treatment” and "non-discrimination” can be considered almost
synonymous. The Act accordingly to the directives sets out both principles separately. The
difference may be seen in the fact that each of the principles is relevant at a different stage of
the procurement process. Also, the principle of equality can in certain circumstances require
taking affirmative action in order to diminish or eliminate conditions that cause or help to
perpetuate discrimination. Discrimination generally can mean "different, other approach to
one group than to another or everyone else. The concept of discrimination in the field of
public procurement, means making participation in the award procedure harder or the
complete exclusion of possible participation in the award procedure for one or more
specifically or generally designated contractors. The Supreme Administrative Court, for
example, in its judgment Ref. No. 1 Afs 20/2008, of 5 June 2008, held that: "The concept of
discrimination primarily implies ... different treatment of the individual compared to the other
members of the group being compared." No tenderer may be favoured over others unless it is
envisaged by the Act. A legal advantage is allowed for, where economic operators employing
persons with disabilities are favoured. A typical example of a violation of this principle is the
unauthorized use of a negotiated procedure without disclosure, which discriminates against
all contractors who have not been invited. Another case is selection of unfair criteria of
participation, e.g. requirements related to minimum capacities which are not objectively
necessary to be met for the award procedure at issue.

4.3. Transparency

EU public procurement legislation stresses the principle of transparency. This principle
includes the principle of accountability in the public sector, in particular requirements for the
transparency of procurement by contracting authorities. The purpose of this principle is to
ensure the possibility of reviewing all the acting of the contracting authority and thus for the
possibility of its full control. The principle aims to motivate the contracting authority to
prevent any form of corruption, and to refrain from any activities that could be viewed as
incentives to suppliers to enter into unlawful agreements. Observance of the principle of
transparency thus ensures that the tenderers, contracting authorities and the public are
informed as much as possible about the progress of public procurement. First of all, the
principle of transparency requires that as many suppliers as possible are able to learn about
the public contract and can take part in the award procedure. Further, it should stimulate the
procedure to be foreseeable and in accordance with the principle of legal certainty. Finally,
all the acts that the contracting authority makes should be reasoned and the reasons made
known to all whom it may concern. The same applies to the final decisions of any public
authority or court that reviews acts of the contracting authority. According to the judgment of
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the Supreme Administrative Court of 15 September 2010, Ref. No. 1 Afs 45/2010 - 159, the
principle of transparency is violated if "there are elements found in the practice of the
contracting authority that would make the award procedure unmanageable, less controllable,
unreadable and unclear, or raise doubts about the true reasons of the contracting authority's
actions." Thus, a procedure is transparent when it raises no doubts as to whether the acting of
the contracting authority is correct. The same approach is also apparent from the Regional
Court in Brno judgment dated 19 January 2012, Ref. No. 62 Af 36/2010 — 103. The court has
ruled that the purpose of the transparency principle is to "ensure that public procurement is
conducted in a transparent, legally correct and predictable manner, with conditions set in
advance and in a clear and comprehensible manner.”

A common example, when the principle of transparency is breached, is when a contracting
authority provides additional information to only some tenderers. It may not be provided
solely to those who have requested it, or only to some of the tenderers who have picked the
tender dossier because the contracting authority simply did not register all the potential
tenderers and has no list available. Such acting is unreviewable and thus non-transparent. It
would also provide an advantage only to some tenderers, and therefore constitute breach of
another principle of equal treatment vis-a-vis tenderers. Furthermore, the course of the
awarding procedure should be transparent, acts of the contracting authority understandable
and duly reasoned, and all acts carried out in writing. This enables review of the contracting
authority’s acts by public authorities (competition offices). The principle must be observed
even after the award procedure is terminated. For example, in the judgment of the Regional
Court in Usti nad Labem of 25th April 2012, ref. No. 15 Ca 89/2009, the court concluded that
... "the principle of transparency must be observed not only at all stages of procurement
procedure but also after termination thereof in cases where tenderers within the limits of the
Act on Free Acess to Information request the contracting authority to provide certain
information on the procurement procedure carried out. The purpose of the transparency
principle is undoubtedly that a particular award procedure could be regarded legible and, in a
sense, predictable and subject to effective public control.” To summarise, award procedure is
transparent when following essential data are known: (i) who made the decision, (ii) what
was decided, (iii) how, and (iv) why. These data should be stored in the procurement
documents in order to allow subsequent control.

4.4. Proportionality

The principle of proportionality is a reaction to the fact that the law leaves the contracting
authorities with a large margin of discretion as to the choice of a particular course of action
during the procurement procedure. Thus, acting in accordance with the principle of
proportionality, means primarily that, the contracting authority will carry out such a
procurement procedure that will not unduly restrict competition beyond the scope of the
above-mentioned objective. At the same time the contracting authority is provided with
sufficient assurances that the procedure will lead to the choice of supplier who will actually
be able to carry out the public contract well and within the deadlines set. According to the
principle of proportionality, the contracting authority must therefore set the parameters of the
procurement procedure in such a way as to be proportionate to the nature and subject of the
public contract.

Contracting authorities should follow the principle in all phases of the award procedure. One
of the areas where this principle is applied is when contracting authority is setting up
parameters of the procurement procedure. These must adequately correspond to the subject
and the value of the performance, for example in the case of proving the capacities of the
individual suppliers and in a reasonable setting of the number and value of the reference
orders. The contracting entity may not require an excessive number of reference orders with
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multiple times the volume of performance than the award of the public contract. By analogy,
the principle of proportionality applies when defining the time-limits in the procurement
procedure. In the case of a time limit for submitting a bid, it is appropriate to consider a time
limit which is sufficient from the point of view of the tenderer as a professionally qualified
professional to prepare the tender, in particular the drafting of the contract, the responsible
valuation of the public contract’s subject-matter and the thorough preparation of other
documents required by the contracting authority. Court of Justice of the EU found in one of
the latest cases, C-27/15, dated 2 June 2016, dealing with proportionality and capacities that a
situation whereby national legislation may allow economic operators to rely on the capacities
of one or more third-party entities for the purpose of satisfying minimum requirements for
participating in a tendering procedure which are only partially satisfied by that operator.
However, it seems that proportionality is not endowed with the same importance as the other
principles. In case C 171/15 of 14 December 2016 the Court of Justice of the EU held that the
provisions of directives ... read in the light of the principle of equal treatment and the
obligation of transparency which derives from that, must be interpreted as precluding a
contracting authority from deciding to award a public contract to a tenderer which has been
guilty of grave professional misconduct on the ground that the exclusion of that tenderer from
the award procedure would be contrary to the principle of proportionality, even though,
according to the tender conditions of that contract, a tenderer which has been guilty of grave
professional misconduct must necessarily be excluded, without consideration of the
proportionality of that sanction. The Act is the first piece of Czech legislation covering public
procurement that expressly contains the principle of proportionality. The explicit enactment
of this principle into law has its origins in the text of the public procurement directives, in
particular Article 18 (2) of Public Sector Directive. This principle could have been inferred
from the previous legislation - under both EU law and Public Procurement Act No. 137/2006
Coll., even though it was not explicitly stated. However, its explicit inclusion in the Act
reinforces the legal certainty of the entities involved in the public procurement process. The
principle was practically unreservedly accepted in the domestic decision-making practice and
in the case-law of the administrative courts. Most often in the context of the interpretation of
the concept of hidden discrimination, where the "obvious disparity" of qualification
prerequisites in relation to the subject of a particular public contract was considered a key
issue of hidden discrimination. One of the first decisions, where the hidden discrimination
was classified by the court as a question of proportionality, was the Supreme Administrative
Court’s Judgment Ref. No. 1 Afs 20/2008-152 of 5 June 2008. The Court based its decision
on detailed reasoning including a comparative and euroconform interpretation, and concluded
that “...a hidden form of unacceptable discrimination in procurement procedures can be also
seen in the procedure by which the contracting authority prevents certain suppliers from
applying for a public contract by setting such qualification prerequisites where the required
level of technical competence is clearly disproportionate in relation to size, complexity and
technical demands of a particular public contract. It was evident, that in the case the Court
was dealing with, only some of the economic operators who otherwise would objectively be
able to fulfil the subject-matter of the public contract, were allowed to participate in the
procurement procedure precisely for these disproportionate qualifying assumptions.” Further,
the Regional Court in Brno, in its judgment of 10th March 2011, ref. No. 62 Ca 15/2009-71
stated that: "Conclusion on the proportionality and therefore the legality of the economic and
financial qualification requirements and the technical qualification requirements may not be
result of arbitrary considerations abstracted from the market in which the tender for the award
of a public contract is to take place, or from the specific consequences that such qualification
requirements may have on market conditions, in view of the participation of suppliers in the
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tender for the award of a public contract. " Thus, as the case law is rather fragmented, the
specific scope of the principle of proportionality is left to decision-making.

4.5. Other principles seeking to ensure efficient and effective spending

From the national perspective, the primary purpose of public procurement is to ensure that
public funds are spent efficiently and effectively. Therefore, other principles stem from this
very purpose of public procurement to award the contract to an economic operator who will
provide best value for public money spent. They intend to secure the effective handling of
public funds which the contracting entity is handling, either solely or partially. The awarding
procedure should lead to the acceptance of the most advantageous bid which meets the
specified requirements of the contract’s subject-matter. The most advantageous offer is either
the lowest bid or the most economically advantageous offer. The EU law does not require
national legal measures to adhere to these principles, as explained already above. Thus
national legislation may differ, however it still needs to comply with the principles securing
that competition is not distorted.

These principles may turn out to be contradictory. In the studied case of the Czech Republic,
compliance with these principles is ensured by individual provisions of the Act. Although,
the principles are not expressly covered by the already mentioned Sec. 6, they may be drawn
from other acts applicable to the public sector. The Regional Court in Brno dealt with this
issue in its judgment of 26th April 2012, file No. 62/2010 61/2010 - 332, where it concludes
that "...the contracting authority is obliged to proceed not only in accordance with the
principles enshrined in Sec. 6 of the Act (i.e. principles of transparency, equal treatment and
non-discrimination), but also according to the principle of cost-effectiveness of the
management of public funds and the principles of ensuring competition and the competitive
environment.”

5. CONSLUSION

On the EU level, the principles applicable to public procurement stem from TFEU, and they
are also expressly mentioned in the public procurement directives. Their aim is to provide for
the widest possible preservation of competition. They thus seek to prevent hidden
discrimination, i.e. seek to ensure that opportunities are opened up to economic operators
from all Member States, by requiring contracts to be advertised and awarded through a
competition and, secondly to ensure a minimum level of transparency so that Member States
may not easily conceal discriminatory award decisions. Out of the four main principles -
principle of equal treatment, non-discrimination, transparency and proportionality — the Court
of Justice of the EU stresses in its case law the principles of equal treatment and
transparency. However, they are interpreted rather broadly, which leaves states and
contracting authorities with legal uncertainty. Furthermore, the case law is casuistic.

Still, the analysis has proven that the Czech administrative courts are fully aware of the
European case law and their interpretation of the four essential principles is euroconform.
This may be demonstrated on the principle of proportionality, which has been applied by the
Czech courts already before it has appeared in the Act. Also, EU law allows for further
principles to be enacted by Member States in their national public procurement measures.
Most important are those, the goal of which is to ensure that public funds are spent efficiently
and effectively. Even though the Act No. 134/2016 Coll., On Public Procurement, does not
contain express statement of such principals (as did not the act preceding it), the Czech
administrative courts derive those from other legal measures applicable to management of
public funds.In practice, however, they are often neglected because the contracting authorities
are not sure to link these principles to public procurement and thus they do not realize that
such negligence is contradictory to obligations relating to public procurement.
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ABSTRACT

The protection of personal data has been derived from the general right to privacy and it has
been recognized in the European convention on Human Rights as one of the fundamental
rights. The importance of this principle has been confirmed by adoption of Directive
95/46/EC of the European Parliament and of the Council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data and on the free
movement of such data which has established strict rules in order to ensure high standards of
protection everywhere in the EU. Recently the established rules and practice have been
challenged due to the evolution of the privacy issues caused by new technologies and the
reform of the data protection rules has been recognized as the condition for the
implementation of the Digital Single Market Strategy, major project of the EU that should
enable free movement of goods and services in the digital environment. The result is adoption
of Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April
2016 on the protection of natural persons with regard to the processing of personal data and
on the free movement of such data, and repealing Directive 95/46/EC (General Data
Protection Regulation) and accompanying new directive. The major aim of the new rules is to
strengthen citizen’s control over of their personal data, and to simplify the regulatory
environment for business. The aim of this paper is to provide the insight into the new rules
and to discuss the challenges of their implementation in the EU countries.

Keywords: data protection, digital environment, free movement, transfer, privacy

1. INTRODUCTION

Everyone has the right to the protection of personal data — this principle has been derived
from the general right to privacy, which is one of the fundamental human rights according to
the European convention on Human Rights. In 1980 fundamental principles for protection of
personal data have been recognized by the European authorities, which led to adoption of
Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data and on the free
movement of such data. The mentioned directive, known as Data Protection Directive has
established strict rules in order to ensure high standards of protection everywhere in and
outside the European Union.

In January 2012, the European Commission proposed a comprehensive reform of data
protection rules in the EU which led to adoption of Regulation (EU) 2016/679 of the
European Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation) and Directive (EU)
2016/680 of the European Parliament and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data by competent authorities for
the purposes of the prevention, investigation, detection or prosecution of criminal offences or
the execution of criminal penalties, and on the free movement of such data, and repealing
Council Framework Decision 2008/977/JHA. On 4 May 2016, the official texts of the
Regulation and the Directive have been published in the EU Official Journal. The General
Data Protection Regulation (GDPR) entered into force on May 24, 2016 and it shall apply
from May 25, 2018.
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The Directive entered into force on May 5, 2016 and EU Member States must transpose it
into their national law by May 6, 2018. The data protection reform should be key enabler of
the Digital Single Market that should allow European citizens and businesses to fully benefit
from the digital economy. The objective of this paper is to assess whether is to be expected
that those goals will be accomplished and whether the new rules can give citizens back
control over of their personal data and simplify the regulatory environment for business as
proclaimed. For this purpose first the general overview of the historical background and
present status of data protection is provided followed by the summary of the main changes in
the GDPR.

2. HISTORICAL BACKGROUND OF THE DATA PROTECTION IN THE EU

2.1. Privacy as the fundamental human right in the ECHR

The right to protection of personal data is one of the rights explicitly protected under the
European convention on human rights (ECHR). The ECHR was drafted by the Council of
Europe in Rome on 4 November 1950 as first written implementation of principle of the
United Nation’s Universal Declaration of Human Rights as the fundamental modern act on
civil liberties. ECHR entered into force three years later with the aim to contribute to
promotion and protection of the most important human rights, one of them being the right to
privacy. It has been stipulated by the Article 8 of the ECHR that everyone has the right to
respect for his private and family life, his home and his correspondence. Furthermore, it has
been emphasised that there shall be no interference by a public authority with the exercise of
this right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals, or for
the protection of the rights and freedoms of others. All the European states members of
Council of Europe States were obliged to comply with the ECHR and to incorporate in their
national law. To ensure that they observe their obligations set under the ECHR, the European
Court of Human Rights, was set up in Strasbourg, in 1959. Throughout its practice the court
shall examine many cases where the issue of data protection was challenged and clarify that
the Article 8 not only obliges the states to refrain from any actions violating the right to
privacy but also to actively protect it.

For some of the European countries the protection of privacy was not the new achievement.
For example, in France, where the privacy has always been appreciated due to the cultural
sensibility, the right to private life was guaranteed by the Napoleonic Code back in 19"
century. France was one of the first countries in Europe to enact a privacy law — in 1978 the
French parliament passed the Act No 78-17 on Information Technology, Information
Technology, Data Files and Civil Liberties dated 6 January Data Files and Civil Liberties.
The Act stipulates that any person company or government agency receiving or processing
personal information without authorization could be punishable by up to six months in prison
and a maximum fine of 20,000 francs. Passing of the Act was apparently reaction to the affair
known as Project Safari from 1974. The central point of the project was the draft of the
security law that supposed to enable the government to use social security numbers to
interconnect all personal administrative data but due to the extremely negative reaction of the
French people that felt hunted through their data, the authorities were forced to restrain from
implementation of the act.

2.2. Convention 108

With the rise of information society and arrival of Information, Communication Technology
in the 1970s that was followed by the development of the automated files, the European states
gradually become more and more concerned about protection of privacy which. The result
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was the adoption of the "Convention for the Protection of Individuals with regard to
Automatic Processing of Personal Data,” signed by the Council of Europe in Strasbourg in
1981. The Convention, known as the Convention 108 is supposed to ensure that all
processing of personal data was consistent with Article 8 of the ECHR and it is considered to
be the base of the modern EU privacy policy. As stated in the Preamble, taking account of the
increasing flow across frontiers of personal data undergoing automatic processing, it was
desirable to extend the safeguards for everyone's rights and fundamental freedoms, and in
particular the right to the respect for privacy, reaffirming at the same time their commitment
to freedom of information regardless of frontiers and recognising that it is necessary to
reconcile the fundamental values of the respect for privacy and the free flow of information
between peoples.

Convention 108 contains the principles for processing of personal data that should strengthen
their protection. Those principles should be transposed by the states into their domestic
legislation in order to ensure that data are processed lawfully and for a specific purpose only.
Furthermore, the data should not be stored longer than is necessary and the request for
proportionality should be met. The Convention also provides measures of control available to
individuals, such as the right to obtain confirmation of whether personal data are stored and
the right to obtain rectification of such data. Besides principles in relation to the collection
and processing of personal data, the Convention also provides the rules for the processing of
"sensitive" data on a person's race, politics, health, religion, sexual life, criminal record, etc.,
in the absence of proper legal safeguards. Restriction on the rights laid down in the
Convention are only possible when overriding interests are threatened. The Convention also
imposes some restrictions on transborder flows of personal data to States where legal
regulation does not provide equivalent protection. The Additional Protocol to the Convention
108 that came to force in 2004 provides that each party shall provide for one or more
authorities responsible for ensuring compliance with the measures in its domestic law giving
effect to the stated principles. The Protocol also provides the improvement in relation to data
flows to third countries by imposing that the personal data may only be transferred if the
recipient State or international organisation is able to afford an adequate level of protection.
The efforts to modernise the Convention 108 continued with the aim to respond to challenges
for privacy resulting from the use of new information and communication technologies in the
digital age and to strength the Convention’s follow-up mechanism. The Convention 108 is the
first binding international instrument on data protection. As it is open for accession to non-
member states of the Council of Europe, it has the potential to serve as a universal standard at
global level. It was opened for signature on 28 January 1981 in Strasbourg. The first non-
European country to ratify the Convention 108 was Uruguay in 2013. So far it is in force in
most of the European countries, as well as in in Senegal in Mauritius. It should be mentioned
that in the United States of America recently there were certain initiatives to urge the
authorities to support the Convention 108. The global dimension of Convention 108 is often
pointed out as very important both for the individuals to which the Convention applies
without discrimination on the basis of nationality or residence and for companies that are
involved in cross-border business, namely that work in international environment where the
unify data protection rules are highly appreciated.

2.3. Data Protection Directive

Increasing awareness of data protection importance led to a more binding form of
governance, namely adopting of Directive 95/46/EC of the European Parliament and of the
Council of 24 October 1995 on the protection of individuals with regard to the processing of
personal data and on the free movement of such data. The mentioned directive, known as
Data Protection Directive is adopted by the European Union with the aim to protect the
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privacy and ensure the protection of all personal data by giving the substances to already
established principles, particularly those established by the Convention 108, and to expand
them. The Directive took effect three years after it was formally approved, in October, 1998.
Its purpose is dual: firstly, the Directive seeks to guarantee adequate protection of a
fundamental right by establishing

minimum standards for the use of personal data and secondly it seeks to harmonize the data
protection laws of Member States. It was adopted at a time when several Member States had
already adopted national data protection laws so the harmonization of those rules was
necessary in order to enable the smooth functioning of the internal market. It was explicitly
stipulated that if a Member State already had a higher or more extended standard of
protection before the entering into force of the directive, this standard could be maintained.
The Court of Justice of the European Union (CJEU) in Luxembourg has jurisdiction to
determine whether a Member State has fulfilled its obligations under the Data Protection
Directive and to give preliminary rulings concerning the validity and interpretation of the
directive, in order to ensure its effective and uniform application in the Member States. An
important exemption from the applicability of the Data Protection Directive is the so-called
household exemption, namely the processing of personal data by private individuals for
merely personal or household purposes.

The material scope of the directive is limited to matters of the internal market. Outside its
scope of application are matters of police and criminal justice cooperation. Additionally, even
in areas covered by the Data Protection Directive, more detailed data protection provisions
are often needed in order to achieve the necessary clarity.

According to the Article 2a of the Directive, personal data means "any information relating to
an identified or identifiable natural person (‘data subject’); an identifiable person is one who
can be identified, directly or indirectly, in particular by reference to an identification number
or to one or more factors specific to his physical, physiological, mental, economic, cultural or
social identity". Data is considered personal when it enables anyone to link information to a
specific person, even if the person or entity holding that data cannot make that link. Examples
of such data include address, bank statements, credit card numbers, and so forth. Processing
is also broadly defined and involves any manual or automatic operation on personal data,
including its collection, recording, organization, storage, modification, retrieval, use,
transmission, dissemination or publication, and even blocking, erasure or destruction.

These data protection rules apply not only when responsible subjects — so-called controllers
are established or operate within the EU, but whenever the controller uses equipment located
inside the EU to process personal data meaning that controllers from outside the EU who
process personal data inside the EU must nevertheless comply with the Directive.

According to the Directive, EU Member States are obliged to set up national supervisory
authorities whose task is to monitor data protection levels in that state, and to advise the
government about related rules and regulations, and to initiate legal proceedings when data
protection regulations are broken. All controllers must notify their governing authority before
commencing any processing of personal information, and such notification prescribes in
detail what kinds of notice is expected, including name and address of the controller or
representative, purpose(s) of the processing, descriptions of the categories of data subjects
and the data or categories of data to be collected, recipients to whom such data might be
disclosed, any proposed transfers of data to third countries, and general description of
protective measures taken to ensure safety and security of processing and related data.
According to the EU regulation, the Member States shall neither restrict nor prohibit the free
flow of personal data between Member States for reasons connected with the protection,
meaning the gquestion on adequacy of the protection should be only applied in case of transfer
to the “third countries”. Based on the Directive, The Council and the European Parliament
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have given the Commission the power to determine whether a third country ensures an
adequate level of protection - the Commission has so far recognized Andorra, Argentina,
Canada (commercial organisations), Faeroe Islands, Guernsey, Israel, Isle of Man, Jersey,
New Zealand, Switzerland and Uruguay as providing adequate protection, namely to those
“third countries” the personal data can be transferred from EU countries and three EEA
member countries (Norway, Liechtenstein and Iceland) without any restrictions.

The status of the United States of America, as clearly the most important destination in the
practice has been radically challenged due to the collapse of so-called Safe Harbor rules. The
Safe Harbour Privacy Principles were originally designed between 1998-2000 in order to
prevent private organizations within the European Union or United States which store
personal data of clients from their accidental disclosure or lost. The US companies that
adhered to the basic principles for data protection could opt into a program and be certified as
providing adequate level of protection in terms of EU requirements. In 2000, the European
Commission decided that to such US companies the data can be safely transferred from the
EU - this is referred to as the Safe Harbour Decision. On 6 October 2015, the European Court
of Justice invalidated the Safe Harbour Decisions in the famous case against Facebook
initiated by an Austrian privacy activist Max Schrems who argued that Safe Harbour
agreement that allows thousands of US companies, including Google, Facebook, and Apple
to repatriate European personal data in practice does not offer any data protection.

However, after intensive discussions, the new arrangement known as EU-US Privacy Shield
was agreed on 2 February 2016 that should provide stronger obligations on companies in the
USA to protect the personal data of Europeans and also stronger monitoring and enforcement.
Despite of the certain negative aspect such as failure to ensure effective protection from
export of the data to USA or the lack of harmonization, the general impression is that the
impact of the Directive is positive, particularly in confirming of the main data protection
principles.

3 KEY TERMS AND PRINCIPLES OF THE EU DATA PROTECTION

3.1. OECD Recommendation

In 1980, in an effort to create a comprehensive data protection system throughout Europe, the
Organization for Economic Cooperation and Development (OECD) issued its
"Recommendations of the Council Concerning Guidelines Governing the Protection of
Privacy and Trans-Border Flows of Personal Data". The seven principles governing the
OECD’s recommendations for protection of personal data were:

Notice—data subjects should be given notice when their data is being collected;
Purpose—data should only be used for the purpose stated and not for any other purposes;
Consent—data should not be disclosed without the data subject’s consent;
Security—collected data should be kept secure from any potential abuses;

Disclosure—data subjects should be informed as to who is collecting their data;
Access—data subjects should be allowed to access their data and make corrections to any
inaccurate data; and

Accountability—data subjects should have a method available to them to hold data collectors
accountable for not following the above principles.

3.2. EU data protection principles

The governing rule is that personal data should not be processed at all, except when certain
conditions are met. These conditions imposed by the Data Protection Directive can be
summarized as: transparency, legitimate purpose, and proportionality.

Transparency requires that data subject has the right to be informed when his personal data is
being processed. The controller must provide his name and address, the purpose of
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processing, the recipients of the data and all other information required to ensure the
processing is fair. Data may be processed only in certain cases, namely when the data subject
has given his consent; when the processing is necessary for the performance of or the
entering into a contract; when processing is necessary for compliance with a legal obligation;
when processing is necessary in order to protect the vital interests of the data subject;
processing is necessary for the performance of a task carried out in the public interest or in
the exercise of official authority vested in the controller or in a third party to whom the data
are disclosed or if processing is necessary for the purposes of the legitimate interests pursued
by the controller or by the third party or parties to whom the data are disclosed. Legitimate
purpose principle requires that the personal data can only be processed for specified explicit
and legitimate purposes and may not be processed further in a way incompatible with those
purposes. Proportionality principle imposes the rule that personal data may be processed only
insofar as it is adequate, relevant and not excessive in relation to the purposes for which they
are collected and/or further processed. The data must be accurate and, where necessary, kept
up to date; every reasonable step must be taken to ensure that data which are inaccurate or
incomplete, having regard to the purposes for which they were collected or for which they are
further processed, are erased or rectified. The data shouldn't be kept in a form which permits
identification of data subjects for longer than is necessary for the purposes for which the data
were collected or for which they are further processed.

4. NEW EU LEGISLATION ON DATA PROTECTION

4.1. General context - Digital Single Market

Only decade after the Directive came into force, it was obvious that the data protection in the
new reality of the Internet will be challenged and that the Directive would not suffice. Some
of the main challenges arise from the nature of the digital world — how to protect privacy
when personal data is everywhere online, how to ensure personal control, who is responsible
in case of misusage?

Ever since of the founding treaties, Single Market has been recognized as top priority for
functioning of the European Union. As astonishing development of the digital technologies
has completely transformed both the business and life in general, the time came to make the
EU's single market fit for the digital age. In May 2015 the European Commission adopted a
communication proposal “A Digital Single Market Strategy for Europe” that introduced
various initiatives with the aim to break down the barriers in using of on-line tools and
services so that citizens and business can freely access them regardless of their nationality
and place of residence. It has been recognized that despite of the nature of the on-line
transactions that know no borders or any territorial restriction, European markets are largely
domestic in terms of on-line services which prevents their development and growth. The
Strategy should help to harmonize functioning of the single market as the EU basic principle
in the contemporary environment strongly influenced by the development of the digital
technologies and their impact on business and every-day life. It is based on three pillars:
Access to digital goods and services; Environment of conditions where digital networks and
services can prosper and Economy & Society in which the potentials of the new market can
be fully developed. The third pillar is concerned with promotion of the free movement of data
as sometimes the present restrictions do not have anything to do with protection of personal
data and the data economy built on Big Data, cloud services and Internet of Things is central
for the EU’s competitiveness on the global market.

4.2. Overview of the new law

It was clear that the data protection law should be changed to fit into the Internet era, but the
task was not easy at all. The studies conducted in preparations of the new legislation showed
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that the expectations differ depending on the stakeholders: for the individuals the law should
enable to retain safeguards whenever personal and to exercise control over their personal
data; from the aspect of the organisations, the use of personal data should be subject to clear
rules that would ensure legitimacy of their activities.

After four years of intensive work the new EU data protection legislative framework was
adopted in April 2016. and ever since it is subject of great discussion in the business, political
and academic circles. First impression after brief review of its 99 Articles and is that the
GDPR is complex and demanding in the extent that some manual would be very helpful. In
this respect it should be mentioned that the Article 29 Working party — group of professionals
coming from the EU national data protection authorities has been working on guidelines on
the GDPR provisions that should help organisations to prepare for the new regulation
implementation in 2018.

Clearly, the changes are deep and cannot be summarised but some of the main features can be
detected. Firstly, the new rules are in the form of regulation, which guarantee higher level of
harmonization as the regulation applies directly in all Member states. This is certainly
positive change from the aspect of the organisations that operate in various countries and who
had to comply with inconsistent data protection rules in the EU.

Territorial scope of rules has been significantly expanded — if the controllers and processors
outside the EU process the activities related to the offering of goods or services or monitoring
the behaviour of EU data subjects within the EU, they are subject to the GDPR, which was
not the case before.

In terms of the subject involved, the GDPR applies to ‘controllers’ and ‘processors’.
Although the definitions mainly remained unchanged the role of the processor has been
significantly changed which is considered as one of the crucial changes of the new rules.
GDPR imposes specific legal obligations for officers including the obligation to maintain a
written record of processing activities carried out on behalf of each controller and immediate
notification of the controller on becoming aware of a personal data breach. Moreover, a
supervisory authority can address directly to processors with requests and demands what
should contribute to better balance of power between controllers and processors. GDPR also
imposes some further obligations to the controller aiming to ensure that the contracts with the
processors comply with the rules. The controllers in general have very strict requirements to
comply with: they need to maintain documentation, conduct assessment for processing of
higher risk and implement data protection by design and by default. This means that it will
be mandatory when designing a new system that processes personal data to make sure that
data protection considerations are taken into account starting from the early stages of the
design process and also when such system includes choices for the individual on how much
personal data is to be shared with others, the default setting should be the most privacy
friendly one, which leads to data minimisation. In certain cases, data controllers and
processors must designate a Data Protection Officer as part of their accountability
programme. Accountability in general is the new principle of data protection introduced by
the GDPR that requires from organisations not only to be responsible for adhering to all the
rules, they also must be able to demonstrate compliance.

The GDPR explicitly recognise binding corporate rules for controllers and processors that
must expressly confer enforceable rights on data subject. In terms of material scope, the
GDPR applies to ‘personal data’ as the Directive but the GDPR’s definition is more detailed
and expanded. For instance, information such as an online identifier (IP address) is now
considered as personal data. Moreover, the pseudonymised personal data can also fall within
the scope of the GDPR. The GDPR maintain the concept of the sensitive personal data as
“special categories of personal data” with minor changes such as inclusion of the biometric
data. One of the main goals of the reform stressed out during the preparation of the new
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legislation was strengthen of the rights of individuals which resulted with the new right that
has been granted to individuals: the right to data portability, which basically means the right
to transport his personal data from one organisation to the next. It also includes that
individuals can ask to receive their personal data in a structured and commonly used format
so that it can be easily transferred.

Another data subject right related to the strengthening of the position of the individual is the
right to be forgotten. It had already existed, but it has been named as the “right of erasure”
and it allows the individuals to require from the data controllers, under the new more
favourable terms, to erase their personal data. The list of conditions that should be met in
order to exercise this right includes the case when a data subject withdraws previously given
consent. Concerning the requirements for consent, it must be freely given. The assessment
whether the consent is freely given is particularly important in case where the positions of
data subject and data controller are not balanced. In general, the consent is not freely given if
data subject had no genuine and free choice or is unable to withdraw or refuse consent
without detriment. Furthermore, the consent must be specific, informed and unambiguous. In
case of sensitive data, it must be given in explicit form.

From organisational point of view, there are some significant changes. Firstly, the obligation
to notify local authorities on processing of the personal data is no longer in place. Instead of
such general notification, organisation now must maintain a record of processing activities,
namely the inventory of the data processed. Data controllers also need to apply effective
procedure and procedures focusing particularly on more risky operation. In this respect, the
GDPR introduces Data Protection Impact Assessments (DPIA) as a mean to identify high
risks to the privacy rights of individuals when processing their personal data. When these are
identified, the GDPR expects that an organisation formulates measures to address these risks.
This assessment should happen prior to the start of processing the personal data and should
focus on topics like the systematic description of the processing activity and the necessity and
proportionality of the operations.

One of the most controversial aspect of the GDPR is the imposing of fines, namely penalties
for breach which enables local data protection authorities to impose increased fines that for
more serious violations go up to € 20 million or 4 % of annual worldwide turnover.

The important part of the reform is also introducing of the ‘one stop shop’ system for
supervisory authorities that will operate parallel with the local authorities on the cooperation
base. Such ‘Lead Supervisory Authority’” will be the supervisory authority of the country of
the data processor or data controller, but the whole system is quite complex as it requires
practical distinction between cross-border and domestic processing. However, enhanced
powers of independent authorities and cooperation between those authorities together with
the new concept of accountability are considered to be the most significant improvement
provided by GDPR.

5. CONCLUSION

Europe has a long history of data protection which has been strongly confirmed by
establishment of the right on privacy as one of the fundamental human rights by the Article 8
of the ECHR in 1959. Data protection started to develop more intensively with the
development of the new technologies and the need to have clear rules on data processing
become apparent. Therefore the Council of Europe adopted Convention for the Protection of
Individuals with regard to Automatic Processing of Personal Data in 1980. The Convention,
known as Convention 108 is still considered to be one of the most important tools in data
protection that set basic terms and conditions for processing of data worldwide. However, as
the international treaty, the Convention become insufficient in the context of the European
Union which required more unified rules on its territory. The result was launching of the Data
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Protection Directive in 1995 as a more binding form of governance. The Directive has
provided new definitions of all the key terms and imposed rather strict rules on all forms of
data processing. However, transposing of the rules set by the Directive in the national
legislations has not resulted with the unified rules as expected, but with inconsistent
interpretation and the implementation of the Directive. Moreover, further development of the
technology and Internet in particular, brought new challenges and it soon became obvious
that the new reform is required. The work on the changes officially started in 2012 and they
corresponded with the idea on necessity of deeper change of the EU legal environment in
order to make Europe fir for the digital age, namely establishment of so-called Digital Single
Market. The adoption of the GDPR is the result of those efforts — whether the goals
proclaimed will be achieved is too early to assess as the GDPR has not been in application
yet. The legal nature of the legislation is changed to the regulation meaning that the
application of the rules will be direct which should finally lead to the harmonization of all the
national legislations. Whole concept of the data processing is now balanced between data
controllers and data processors and some new players as the officers and Lead Supervisory
Authorities have been introduced. However, the main principles of data protection
established almost 50 years ago remained mostly unchanged or in some aspect — strengthen.
The best example is position of the individual that now should gain more control over his
personal data.

As already said, it is too early to provide an opinion whether the new rules provide the
adequate answer to modern data protection challenges. However, it is obvious that from
purely technical point of view the GDPR can hardly be seen as the act containing the
comprehensive and simplified rules. From substantive point of view, it seems that despite of
the introduction of the concepts and new subjects, the GDPR still does not offer the adequate
mechanism for protection of the personal data that are literally everywhere in increasingly
digital reality. Any idea of controlling of the processing of such data still seems very utopic.
Maybe the best example is giving the consent for personal data processing by simply clicking
at some Internet site— clearly despite of having all the instruments offered by the GDPR on
disposal, the personal data that are given can hardly be controlled and even if such option is
possible in the theory, it cannot be expected that it would be used on the regular basis.
Therefore it is not so surprising to hear that there are also some views very different from
those expressed in the official documents of the EU authorities where GDPR is presented as
the revolutionary step in the personal data protection that would help both the individuals and
the companies in the challenging environment to effectively protect data. In any case, the
implementation of the GDPR in practice should always begin and end with the idea of
privacy as fundamental right that should be at stake only exceptionally. The awareness of this
principle is crucial for ensuring that the GDPR does not become dead letter, but the live
instrument of data protection.
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ABSTRACT

The study and practice of law is among the most respected and well-regarded pursuits;
unfortunately, it is also among the least diverse. The persistent and alarming lack of
diversity is prevalent in the industry regardless of the culture. In the United States and in
Europe, statistics show that lawyers are overwhelmingly comprised by white males,
especially in the higher ranks of the profession. Several factors contribute to this lack of
diversity, including access to legal professionals and costs associated with pursuing a legal
degree. Several strategies have been initiated to increase diversity in the field, including
increasing awareness of the issue in the legal world and actively recruiting diverse
populations, yet the lack of diversity persists. This paper will review some of the factors that
contribute to the lack of diversity in the legal profession and strategies considered to increase
diversity, and ultimately highlight a program that initiated one such strategy — a pre-law
program developed to increase knowledge of the legal profession, access to legal
professionals, and financial and academic support for the pursuit of a legal career for
undergraduate students. The remainder of this paper will outline specifics of the pre-law
program, including its student demographics that include over 60 students with very diverse
backgrounds, its law-related activities/programming that include presentatons from law
students and professions, law school visits, and workshops on applying for law school and
writing personal statements, and its achieved outcomes since its inception in 2009 that
include formative partnerships with regional law schools and legal organizations, student
scholarships, and graduated attorneys.

Keywords: Education, Knowledge Management, Diversity, Legal Profession, Undergraduate

1. INTRODUCTION

It has been well established that the legal profession is in need of diversity. In fact, it has
been claimed to be the least diverse white collar profession (4, 13). The U.S. Census Bureau
corroborated this claim on several fronts with a report in 2017 (2). They compared
demographics in the legal field from 2007-2017 and found that the percentage of White
lawyers was significantly his, as high as 81% in 2013. While this number has improved
recently (66.6% of the attorneys are White in 2017), fewer than 40% of the total number of
lawyers are represented in the polling sample. The percentage of minorities has increased
among associates over the last few years, but this is mostly attributed to the increase in the
Asian population (11). In fact, from 2007 to 2017, there has been little change among the
percentage of African American and Hispanic attorneys (3.2-4.1% and 3.1-3.9%,
respecctively; 2). The discrepancy is even larger among the higher ranks of the profession;
only 7.52% of the partners of the major U.S. law firms are minorities, and only 5.6% are
equity partners (11).The lack of diversity is not just along ethnic lines. The percentage of
women attedning law school has been increasing over the last two decades, and, according to
the American Bar Association (1), last year women made up the majority of law students in
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the United States for the first time ever. Despite the increasing number of women in the
profession, women remain considerably underepresented, making up only 35.3% of the
attorneys (7), 24% of the general counsels among Fortune 500 companies and only 22% of
equity partners in major law firms are women (7). As would be expected, women of color
are face the double bind, which is reflected their represenation in the legal field. In fact, only
10.5% of African American women and 5.7% of Hispanic women were general counsel for
Fortune 500 companies (6), and only 1.5% of minority women are partners in major U.S. law
firms (10). The factors listed above are not unique to the United States. According to Swain
(15), there are several similar, if not identical, factors that lead to the same persistent lack of
diversity in law in the UK. In fact, in Elitist Briatin, a report commissioned by the the Social
Mobility and Child Poverty Commission (14), it is reported that that 71% of senior judges
went to independent schools while 75% went to Oxbridge, as compared to 7% and 1%,
respectively, of the general population. Similar to the U.S., more women than men are
attending law school and becoming solicitors, and minorities comprised only 32% of law
students in the UK (9), still they are under represented among senior lawyers. According to a
QCs Geoffrey Bindman and Karon Monaghan (16) report found that women account for no
more than 38.3% of legal positions, with the lowest percentages among the higher level
positons (e.g., women only accoung for 25.3% of the judicial posts, 17.3% of senior
judiciary, and 15% of the high court judges). The data on ethnicity from the same report
acknowledged that the results are unreliable for many reasons (e.g., ethnicity was requested
voluntarily, so not all individuals provided the data; there was no set template for which to
catagorize ethnicity, so there are inconsistencies in profiles, etc.). However, with that said,
that data that was provided indicates that, similar to women, minorities are better represented
among lower levels of the profession. 5.8% of the judicial office holders are minorities, just 1
out of 106 of the high court judges identified as a minority (0.94%), and there were zero
current or past minority members in the Surpreme Cour, Court of Appeal, or Head of
Division.

2. CHAPTER - FACTORS CONTRIBUTING TO THE LACK OF DIVERSITY

Identifying the contributing factors for the lack of diversity in the legal profession is difficult,
mostly because there are several overlapping elements that work together to create a
composite result. Bell (8) outlined three factors. First, she stated that while most firms have
a structure in place to promote diversity (i.e., diversity committees, recruitment and retention
programs, etc.), there is still bias (implicit or otherwise) in assigned work and performance
evaluations that hinder the development and advancement lawyers with diverse backgrounds.
This factor is supported by Swain (15), who states that the success of recruitment strategies is
not readily present, particularly among the top echeolon of the profession. Second, the
lawyers who tend to have the most influence in firms are those with the largest »books« and
their success in their career allows them the lattitude to pick with whom they work. Their
motivation to continue their success will be more influenced by what they beleive will lead to
success and choose to work with lawyers who reflect their own values — the goal of different
viewpoints and diversity may not be a focus. In fact, it is not easy to convince people to not
recruit people who look different than them (15). Third, the lack of diversity in firms can
lead to a »downward spiral,« an idea that the current lack of diversity suggests a lack of
opportunties for those with diverse backgrounds, which ultimately affects hiring and
retention. The landmark study from the American Bar Association Commission on Women in
the Profession, Visible Invisibility: Women of Color in Law Firms (3) surveyed lawyers,
which included women and men of diverse ethnic backgrounds, and identifed several issues
that undoubtedly are contributing factor to the lack of diversity as it pertains to women in the
field. For example, compared to white males, significantly higher percentages of women of
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color felt their career commitment were doubted after having children, wanted more/better
mentoring, had been denied desirable assignments, received unfair performance evaluations,
were denied promaotions, etc.

The sentiments of the participants in the above study are supported by Swain (15), who
suggests that both an unfair playing groud as well as the institutionally influenced lowered
aspirations of minorities and women in the legal field affect their confidence and actual
outcomes.

3. CHAPTER - STRATEGIES TO INCREASE DIVERSITY

Despite the persistence of the problem, several strategies have been developed or suggested
to counteract the lack of diversity in law. A review of the literature suggests three general
strategic approaches. First, implement the critical organizational practices that create and
sustain the workforce. These practices include seeking and cultivating relationships with
organizations from which diverse applicants can be accessed, recruited and hired (e.g., Black
and Hispanic law school and bar associations)(4, 12, 15); have a CV-blind recruitment and
selection process (15); develop a top-down, zero-tolerance policy of workplace bias (4, 5);
create an effective and supported diversity committee, develop concrete measurement tools to
track, analyze and measure progress, and develop a succession-planning strategy that
integrates inclusion (4), etc. The second general strategy is to create and cultivate a culture of
inclusivity. Elements of this strategy include communicating the importance diversity (5, 12)
and actively develop and encourage minorities and women to join formal and informal
groups, such and formal and informal networks and mentor programs (4). A third general
strategy is to build the personal locus of control among diverse individuals. As mentioned
above, one of the factors that may contribute to the lack of diversity is the institutionally
influenced lowered aspirations and confidence of potential lawyers, so building upon the
personal wherewithall of the burgeoning lawyer is important. Several strategies for women
of color in law firms were provided in the ABA (4) report, which included self-promoting
statements such as »Believe in yourself, and do not let anyone shake your belief in yourself,
»It takes a village to raise a lawyer« and »Network, network, network«. Interestingly, the
target of these strategies are law firms or lawyers just starting their legal career. However,
not much time has been taken to evaluate strategies that target the issue earlier. Thus, the
focus of the rest of this paper is to highlight a program that initiated one such strategy — a pre-
law program developed to increase knowledge of the legal profession, access to legal
professionals, and financial and academic support for pursuit to legal career for
undergraduates.

4. CHAPTER - THE UNIVERSITY OF NEBRASKA-OMAHA PRE-LAW
PROGRAM

The need to diversify the profession overall, which has been outlined above, was clearly
identified by the American Bar Association as evidenced by its Diversity Plan. Locally, at
least to the authors of this paper, the Nebraska State Law Association and the Nebraska
Minority Justice Committee led a call of action to increase the diversity of Nebraska, which
resulted in a collaborative effort to create the University of Nebraska—Omaha (UNO) Pre-
Law Support Program. The program was organized to assist and advocate for students,
focusing on but not limitied to students with diverse backgrounds, of UNO in becoming more
knowledgeable about the legal profession (i.e., evaluating the varying occupations available
in the profession, understanding and navigating the process of getting into law school, paying
for law school, preparing for law school, and so on), and it held its first official meeting on
July 9, 2009. Since its inception, the program has served over 60 students with very diverse
backgrounds, including ethnic, gender, and geographic diversity. While all students are
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welcome to participate in the program, most of the participants were recurited from two
areas: the Goodrich Scholarship Program and Project Acheive. Both programs are similar in
their missions are to provide resources to at-risk students in their pursuit of a bachelor's
degree. The Goodrich Scholarship Program is a state-funded program that selects
approximately 65 students a year from a pool of over 600 applicants based on financial need
and academic merit; recipients of the scholarship receive what is almost equivalent to a full-
ride scholarship (more about the Goodrich Scholarship Program can be found at
https://www.unomaha.edu/college-of-public-affairs-and-community-service/goodrich-
scholarship-program/index.php).

Project Achieve is a federally funded program that provides additional support to students
who qualify as first-generation college students, have financial need, and/or have a disability
(more about Project Achieve can be found at https://www.unomaha.edu/project-
achieve/index.php). Because of the qualifications of the two programs, the student
population of the pre-law program is rich with diversity. In its first year, the program started
with one participant and had limited programming, consisting mostly of workshops
coordinated by the co-directors/authors of this paper. However, since its inception, the
program has grown in several way. The activities and programming of the pre-law program
have been specifically designed to reach its desired goals and can be summarized in six
categories. These categories and specific examples of each category are illustrated in Table
1.

Table 1: Pre-Law Programming — (Ends on the next page)
e Legal Study Abroad (Lucia Marquez, Esq.)

Presentations from e The Law School Experience from Start to Finish (Jacob
current law students Stodola, Esq.)

e Law and Activism, Constitutional Law, Environmental
Law, and Labor Law (Gamelyn Oduardo Sierra, JD, from
the University of Puerto Rico)

e Ins and Outs of Law School (Erica Buenrostro, Esq.
&Yvonne Sosa, Esg.)

e Tribal Law and the Environment (Leonica Charging, J. D.)

e A lecture on Tinker v. the Des Moines School Board, by
plaintiff Mary Beth Tinker

e A presentation by U.S. Circuit judge of the U.S. Court of
Appeals for the Eighth Circuit Jane Kelly

e A panel on immigration law at the offices of Justice for
Our Neighbors, including Emiliano Lerda, Esqg., Sean

Professional/Practicing Ellison, Esq., Jose Lopez, Esq., and Raul Guerra, Esq.

Lawyer Panels ¢ A program on Gideon v. Wainwright, co-sponsored by the
U.S. Courts Library and the Creighton University
Klutznick Law Library

e Mock voir dire (witness selection) at Dornan, Lustgarten,
and Troia, LLO

e Honors receptions and panel discussions at Baird Holm

On-Site Events e Practice LSAT administration and workshops at UNO,
coordinated with Dr. Laura Grams, UNO pre-law advisor

e Several events at Creighton University, including Moot
Court Competition visits, the Pre-Law Expo, NSBA’s

Presentations from
visiting
scholars/lawyers
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Diversity Summit, and meeting of the NE Supreme Court
e Law School presentations from Drake, Washburn,
Creighton, and UNL at UNO
e Law School visits and tours (e.g., annual NU trip)

e Application Workshops for scholarship and law school
applications

Workshops e Résumé and Personal Statement Workshops for scholarship
and law school applications
e Phi Alpha Delta (PAD), UNO’s pre-law fraternity
Liaisons e UNO Pre-Law Advisement, housed in College of Arts &

Sciences

e TWC (Thomas W. Carroll) Pre-Law Support Initiative
In addition to the expanded programming, the pre-law program has cultivated partnerships
with local law firms who provide guidance and mentorship to our students. Currently, one of
the partnering firms has collaborated with the program to provide financial awards to support
active and distinguished members of the cohort in their pursuit of a legal career. To date,
over $15,000 have been raised to support students. The program has also develoed inroads to
other programs that are dedicated to the same or similar mission. Specifically, this program
has leveraged the support and resources of the Nebraska State Bar Association (NSBA). The
NSBA annually provides a scholarship that covers the cost of the LSAT prepartory courses.
In the last seven years, 12 members of the cohort have earned NSBA LSAT Preparatory
Scholarship. Probably the best measure of success for a pre-law program is the number of
participants who successfully enrol and graduate from law school. Since 2011, the program
has grown to between 15-24 participants annually. Because the focus of the program is to
assist and advocate for students interested in law, it should not come as a surprise that some
students find that pursuit of a legal career is not for them. For these students, we feel our
program has been successful because our intent it to give our students »access« so that they
can make an informed decision — if this decision leads them away from law, it is a win.
However, if that informed decision continues them on their path, then applying for, being
accepted to, and ultimately graduating from law school is a clear success. In this respect, the
program has had 19 students accepted into law school, 13 of which have already successfully
graduated with their Juris Doctorate.

5. CONCLUSION

Although the UNO Pre-Law Program is still a work in progress, it has made significant head
way in addressing the lack of diversity in the legal profession. Its strategy is different than
many that are suggested in the legal literature, but the early results are promising. While the
fruits of this labor will take some time to be seen, we are proud of the immidediate impact the
UNO Pre-Law Program has had. In fact, last year, the program was recognized for its efforts
by the Nebraska Bar Association with the 2016 Diversity Award.
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ABSTRACT

This paper responds to a growing number of demands by governmental and non-
governmental organisations that call upon the EU institutions to level the legal treatment of
digital content and physical goods. On this basis, consequences of treating digital content as
analogous to physical goods are considered in certain legal fields, where it has recently been
demonstrated that the categorisation of digital goods is of paramount legal importance, most
notably in the field of copyright, taxation, and consumer protection law. Consequently,
certain conclusions are made on the justifiability of the aforementioned calls for the legal
unification of digital and physical goods.
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1. INTRODUCTION

In 1980 Hunnings compared sending the Financial Times newspaper from London to
Frankfurt by post and by fax and claimed that the means of transportation should not have
made a considerable difference in the legal consequences. He was critical about old-
fashioned thinking of lawyers when dealing with new technologies, thereby saying:

“We are faced in reality with two different forms of transportation (...) The end result is
exactly the same: the physical object in London has been transported into the hands of the
recipient in Frankfurt. The conceptual blockage which prevents this equivalence being acted
upon is the lawyer's reluctance to move from Newtonian physics to quantum physics, an
inability to attribute physical characteristics to anything that cannot be held in the hand and
thus an unwillingness to accept that one can "import™ electronic signals.*“(March Hunnings,
1980, p. 568)

Hunnings’ call for unification was not responded to for many years following his comments.
Nevertheless, recently the topic became more relevant than ever before as the European
Commission has defined the completion of the Digital Single Market as one of its ten
political priorities. At the centre of the Digital Single Market are digital goods or digital
content, a broad and rapidly-expanding term in view of the variety of “goods” actually
covered, referring to all goods that are stored, delivered and used in its electronic format,
such as smartphone applications, digital music and books, computer design files for 3D
printed products, for instance houses, medical devices and food. As such digital content may
be distinguished from physical (or analogue) goods that refer to material things with physical
dimensions, but also from services that were traditionally considered as something that
cannot be stored nor owned. Therefore, digital content bring a broad range of legal challenges
in respect of whether they should legally be treated as physical goods or as services — or,
alternatively, as a sui generis concept and what consequences this would bring — inter alia in
the field of copyright, taxation, and consumer protection law.

This paper responds to a growing number of demands by governmental and non-
governmental organisations that call upon the EU institutions to level the legal treatment of
digital content and physical goods. On this basis, consequences of treating digital content as
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analogous to physical goods are considered in certain legal fields, where it has recently been
demonstrated that the categorisation of digital goods is of paramount legal importance, most
notably in the field of copyright, taxation, and consumer protection law. Consequently,
certain conclusions are made on the justifiability of the aforementioned calls for the legal
unification of digital and physical goods.

2. ISDIGITAL CONTENT ACTUALLY GOODS OR SERVICES?

A common, non-legal definition describes the term digital goods as a ““general term that is
used to describe any goods that are stored, delivered and used in its electronic format.
Digital goods are shipped electronically to the consumer through e-mail or download from
the Internet” (Webopedia, Digital goods). The 2011 EU Consumer Rights Directive
(2011/83/EU) uses the term “digital content”, which is defined as ““data which are produced
and supplied in digital form”. Its preamble (rec. 9) provides the following examples: “Digital
content means data which are produced and supplied in digital form, such as computer
programs, applications, games, music, videos or texts, irrespective of whether they are
accessed through downloading or streaming, from a tangible medium or through any other
means”.

In line with this, commentators normally draw a distinction between digital products supplied
in physical form and those supplied entirely digitally, e.g. by Internet download. Situations
may vary to a great extent: the online purchase of a book is a digital transaction, which does
not involve the supply of a digital product; on the other hand, the download of the book to be
read as an e-book involves digitally contracting for the digital delivery of a digital product.
Again, the online purchase of a CD, involves digital contracting for the physical delivery of a
product, which may be regarded as digital or physical, whereas one may also purchase
software in a local computer store (Bradgate, 2010, p. 12). Finally, we are currently
witnessing the development of "cloud computing” which, rather than supplying the consumer
with a copy of the program, involves the software supplier allowing the consumer to access
the program supplier's server via the Internet to obtain the product (Emma Gallacher & Sean
Jauss; Gary Graham, Bernard Burnes, Gerard J. Lewis, & Janet Langer, 2004; Kryvinska,
Kaczor, Strauss, & Gregus, 2014; Glenn Parry, Bustinza, & Vendrell-Herrero, 2012). Thus,
this new process more closely resembles the supply of a service than a contract for the supply
of goods (Bradgate, 2010, p. 14).

This broad spectrum of forms in which digital goods exist is also reflected in the EU Court’s
case law. In general, if digital goods are not related to a tangible entity, rules on services will
apply; if they do, rules concerning goods will apply. In Sacchi (case 155/73), the EU Court
held that, "the transmission of television signals, including those in the nature of
advertisements, comes, as such, within the rules of the Treaty relating to services". The next
paragraph of the judgment deals with trade in materials (tapes, film etc.) used for television
programmes, which are covered by the rules relating to the movement of goods. This ruling is
still good law as evidenced by the EU Court’s more recent decision in Dynamic Medien
(case C-244/06) where Germany prohibited sale of DVDs or video cassettes with cartoons
without an age-limit label corresponding to a classification from a higher regional authority.
The EU Court considered the case under the free movement of goods rules, finding the
national rules to be measures having equivalent effect to quantitative restrictions that are
prohibited by Article 34 TFEU (European Commission, 2010; Koutrakos, Shuibhne, &
Syrpis, 2016; Oliver, 2010). In contrast to this, however, in Football Association Premier
League (‘the FAPL’ — case C-403/08) the EU Court treated prohibition of the importation of
foreign decoding devices under free movement of services rules — considering that the
decoding devices merely provide access to the signal, which enables the broadcasting
services. The EU Court held that national legislation, which prohibited the import, sale or use
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of foreign decoder cards, was contrary to the freedom to provide services (Ben Van Rompuy,
2014). It explained that »the national legislation is not directed at decoding devices, but deals
with them only as an instrument enabling subscribers to obtain the encrypted broadcasting
services.« Rules on the free movement of goods were, thus, not applied. On the other hand,
however, the UsedSoft case (C-128/11) was decided using principle of exhaustion that has
until then been applied only to physical goods although it referred solely to the downloading
and storing of software on customers’ computers. In Usedsoft the EU Court recognised
ownership rights (traditionally only attributable to physical goods) in relation to software and
accordingly extended the principle of exhaustion developed under free movement of goods
rules to software. This conclusion was based on the EU Court’s establishment of an EU wide
definition of the term sale: ““an agreement by which a person, in return for payment, transfers
to another person his rights of ownership on an item or tangible or intangible property
belonging to him” (para. 42). Furthermore, the EU Court made numerous arguments about
the principles of equivalence between digital and physical goods (more on the principle of
equivalence in Reed, 2010; Schellekens, 2006). In particular, it ruled that it made no
difference whether the copy of the computer program was made available to the customer by
means of a download or a physical CD or DVD and that the online transmission method was
the “functional equivalent” to the supply of a material medium.

Bradgate supports this categorisation by stating that “provision of a service involves doing
something. Therefore making downloads available at a website involves the provision of a
service; but the download itself is not a service within this definition; it has much more in
common with a “thing’, albeit an intangible one, and therefore (...) a download is not in itself
an activity but is closer to the concept of goods” (Bradgate, 2010, para. 159) Furthermore,
Dreier agreed that “it is of secondary importance whether the offering is conducted offline or
online”’(Dreier, 2013, p. 138).

In contrast to this, in Commission v Luxembourg and France (case C-479/13), the EU Court
denied affording digital books the same VAT status as afforded to the “supply of books on all
physical means of support” for which Member States may apply a reduced rate of VAT,
despite the fact that digital books also need a physical apparatus (such as a computer) to be
read. The Court established that the reduced rate of VAT is applicable to a transaction
consisting of the supply of a book found on a physical medium. While the Court admitted
that in order to be able to read an electronic book, physical support is required, such support
is, according to the Court, not included in the supply of electronic books, meaning that Annex
111 does not include the supply of such books within its scope. Moreover, the Court found that
the VAT Directive excluded any possibility of a reduced VAT rate being applied to
‘electronically supplied services’ and held that the supply of electronic books is such a
service.

What can be established from the foregoing is that the EU Court is not taking a uniform
approach towards digital goods, but rather treats them alternately as goods and services. It is
understandable that when determining the legal categorisation of digital goods the EU Court
(as well as the Commission) do not only examine objective characteristics of digital goods,
but also consider the broader result they want to achieve through their case law and proposals
of EU legislation. In line with the Court’s elementary modus operandi one can conclude that
when the Court was called upon to interpret the principles of EU law (e.g. the principle of
exhaustion that is supporting free movement of goods on the internal market and limiting
copyright) it was open to broaden the definition of the term *“goods” so as to cover digital
goods. In contrast, however, when the Court was called upon to interpret derogations to the
principles of EU law it followed its established maxim of interpreting the derogations
narrowly, thereby not allowing the broadening of the national autonomy in certain fields,
which could lead to the partitioning of the internal market (such as a reduced rate of VAT),
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from physical goods to the digital ones. This varied approach of the EU Court towards
classification of digital goods undeniably has several relevant legal consequences that are
examined in the following chapter.

3. LEGAL CONSEQUENCES OF THE GOODS/SERVICES DISTINCTION FOR
DIGITAL GOODS

Recently, it became particularly relevant as to whether digital goods should be considered on
equal footing with physical goods in specific fields, such as copyright, taxation, and
consumer protection law. The following chapters briefly analyse legal consequences of (not)
treating digital goods as physical goods in these three legal domains.

3.1. Exhaustion of copyright

One major issue of digital goods that is dependent upon its classification as goods or services
concerns exhaustion of copyright under EU law (on the historic origins of the principle of
exhaustion in the EU, see Schovsbo, 2010, p. 174; Westkamp, 2007, p. 291). The principle of
exhaustion provides that a copyright owner’s right to control copies of their work “exhausts”
on its first sale by the copyright owner or with their consent. The principle prevents the
copyright owner’s right to control copies of their work following the first (authorised) sale of
the work thereby prohibiting interference into purchaser’s property rights and allowing the
purchaser to have control over their copy. This includes the right to resell it free from
interference by the copyright owner (Clugston, 2013). As found by Rub,
copyright exhaustion serves an important social function of reducing information costs —
without it, buyers will need to inefficiently waste resources inquiring whether they will be
able to resell copyrighted work (Rub, 2015).

The EU developed the principle of exhaustion primarily from the perspective of enshrining
the free movement of goods throughout the EU and standardising the approach across EU
Member States (Forrester, 2000; Koutrakos, 2003). This was achieved through the Copyright
Directive (also called “the InfoSoc Directive” - 2001/29/EC), as well as by the Software
Directive (2009/24/EC), which applied the principles of the Copyright Directive to computer
programs, including games and software. There are, however, differences between the two
Directives — most notably, the absence in the Software Directive of recitals 28 and 29 of the
Copyright Directive. Recital 28 states that protection relates to works incorporated in a
tangible article (e.g. a CD-ROM), and that first sale exhausts the right to control resale of that
object in the EU. Recital 29 specifically states that exhaustion does not arise in relation to
services and on-line services (more in Spedicato, 2015). These provisions reflect the fact that
exhaustion is based on the distinction of the rights in the immaterial work and the transfer of
material copies of the work which are traded as goods (Wiebe, 2009). Speaking of the 1991
Copyright Directive, the Commission stated that:

“As to the exhaustion of copyright it must be borne in mind that under the Directive
Community exhaustion only applies to the sale of copies i.e. goods, whereas supply through
on-line services does not entail exhaustion™ (Debates of the EP (EN ed.) No. 466, p. 174).
Consequently, the exhaustion doctrine, as envisaged and developed by the EU Courts, had up
until the UsedSoft ruling been applied only to physical copies of a work. As pointed out by
Spedicato, however, »there is no reason why this principle should become any less necessary
in the online distribution of intangible copies« (Spedicato, 2015, p. 32). Nevertheless, the
digital context brings difficulties for this doctrine as it is not the original copy being passed
along, but a new one (Linklater, 2014, p. 13). In UsedSoft, despite Oracle’s use of the word
“licence” and their determination that it was a true software licence, the EU Court decided
that concluding the grant of a continuous licence with a maintenance agreement and
downloading a copy of the software formed an indivisible whole transaction which amounted
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to a sale capable of exhausting Oracle’s right of distribution to the sold copies of the
software. The EU Court reasoned that, as the right of distribution had been exhausted, it was
impossible for the right holder to object to any subsequent transfers of the software (para.
68). To limit the application of the principle of the exhaustion solely to copies of computer
programs that are sold on a material medium would, according to the EU Court, allow the
copyright holder to control the resale of copies downloaded from the internet and to demand
further remuneration on the occasion of each new sale, even though the first sale of the copy
had already enabled the right holder to obtain an appropriate remuneration. Therefore, any
second-hand acquirer must also be a lawful acquirer with the right to reproduce the program
for the purposes of its intended use. To reinforce the aforementioned “‘functional
equivalents™ towards online-offline transmission, the EU Court advised that, in practice, the
original acquirer would have to make their own copy unusable for resale, just as it would be
if the program was sold on a tangible medium.

While Stothers notes that the ruling in Usedsoft shows ““a continuing commitment by the ECJ
to ensure that technological change does not reintroduce territorial restrictions in Europe™
(Stothers, 2012, p. 789), Torremans concludes from this judgment that copyright is obviously
not the dominant factor in the digital era and that dominance is given to the rules on free
movement and on competition law (Torremans, 2014). There has consequently been broad
speculation about how this decision could impact other digital goods such as e-books and
digital music. Based on the provisions of recitals 28 and 29 to the Copyright Directive, one
could conclude that the EU Court's judgment in UsedSoft should not be extended to include
other forms of digital media. Nevertheless, Targosz pointed out that in order to solve the
issue of online exhaustion, “literal interpretation will not be of much help”’(Targosz, 2010)
and Linklater emphasised that ““UsedSoft signals the start of a new beginning. As we enter
this brave new world, the Copyright Directive will be read anew: misalignments in the
treatment of physical and digital content will be resolved (...). With UsedSoft as a precedent,
the Court can do nothing but keep expanding its own ruling (...) it is only a matter of time
until the digital first sale meteor strikes non-software downloads also” (Linklater, 2014).
Consequently, with the EU Court's commitment to online-offline equivalence and its
establishment of an EU wide definition of “sale” to be applied to both tangible and intangible
property, it has been put forward that the EU Court will also interpret the Copyright Directive
exhaustion provisions as applying to tangible and intangible property in the future (Gallacher
& Jauss, 2014).

Nevertheless, in the highly anticipated Allposters decision (case C-419/13), the EU Court tied
the principle of copyright exhaustion to a physical medium, not allowing for the possibility of
exhaustion for digital content falling under the Copyright Directive (Rosati, 2015; Savi¢,
2015). In contrast to this, however, the EU Court’s equivalent approach to digital and
physical goods is further supported by its ruling in Darmstadt (case C-117/13), where the EU
Court made no difference between the photocopying of books that are physically present in a
library and the printing a digital copy of the same book. The EU Court held that the
Copyright directive (2001/29/EC) does not prevent Member States from granting libraries the
right to digitise the books from their collections, if it becomes necessary, for the purpose of
research or private study, to make those works available to individuals through dedicated
terminals. The EU Court held, however, that the right of communication, which may be held
by publicly accessible libraries, does not permit individuals to print out the works on paper or
store them on a USB stick from dedicated terminals — although Member States may, within
the limits and conditions set by the directive, provide for an exception or limitation to the
exclusive right of reproduction of right holders and thus permit library users to print the
works out on paper or store them on a USB stick, provided that fair compensation is paid to
the copyright holders.
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Moreover, it is important to note that in the recent case VOB v Stichting Leenrecht (case C-
174/15) Advocate General Szpunar adopted “dynamic” or “evolving” interpretation of the
Directive 2006/115/EC on lending rights related to copyright, thereby taking account of the
rapid technological development in this sector. This Directive provides the exclusive right to
authorise or prohibit loans of books to the author; in case Member States permit public
lending, fair remuneration to the authors needs to be assured. Advocate General Szpunar took
the view that lending by public libraries of electronic books also came within the scope of the
directive, even though the EU legislature had not contemplate the inclusion of the lending of
electronic books. Advocate General thus considered electronic lending as “the modern
equivalent of the lending of printed books™ (para. 30).

3.2. Taxation

Another aspect of EU law where digital goods need to be examined in view of the goods and
services distinction concerns taxation. In this field, digital goods are generally considered
services, not goods. Consequently, before 1 January 2015, the supply of services between
businesses (B2B services) was, in principle, taxed at the customer's place of establishment,
while services supplied to private individuals (B2C services) were taxed at the supplier's
place of establishment. This allowed companies like Amazon, Microsoft, Apple, and Google
to set up small offices in countries with favourable VAT rates and register all their European
sales there. Luxembourg’s “super-reduced” VAT rate on e-books (just 3 percent) thus meant
that it became home to Amazon’s European headquarters. The new Directive 2008/8/EC that
became effective as of 1 January 2015 intended to shut down this tax loophole being used by
big firms to charge less VAT on digital goods in that it provides that telecommunications,
broadcasting and electronic services provided to a non-taxable person are, in all cases,
taxable at the place where the customer is located. Accordingly, although considered
services, digital goods now experience the same VAT treatment as the sales of goods, where
in principle the location of the buyer determines the VAT rate. Consequently, when a
Slovenian company is selling CDs over the Internet to private customers in Denmark, the
Danish VAT must be charged when the Danish threshold is exceeded. The same is also now
true for music sold in electronic form only.

Nevertheless, VAT treatment of digital and physical goods is not completely levelled as the
EU Court recently refused to afford digital goods the same VAT status as is given to paper
books. In the aforementioned cases Commission v Luxembourg and France (C-479/13) the
EU Court held that the reduced VAT rate is applicable only to transactions consisting of the
supplying of books found on a physical medium and rejected the argument that the supply of
electronic books constituted a supply of goods (and not a supply of services). Only the
physical support enabling an electronic book to be read could qualify as ‘tangible property’
but such support is not part of the supply of electronic books (para. 35). The principle of
equivalence between online and offline property declared in UsedSoft therefore does not
apply to VAT.

Consequently, Members of the European Parliament have asked the Commission to take
urgent action to align VAT rates for electronic books and press with those applied to paper
publications (Cécile Barbiere, 2015) and culture ministers of France, Germany, Poland and
Italy wrote to the Commission demanding a review of the VAT regulations so they can align
the tax levels for all books published in all forms. In this Declaration, the ministers asked the
Commission to propose European legislation that would allow reduced tax rates of VAT for
all books whether they are printed or digital. In response, the Commission recognised in its
recent digital strategy that the “complications of having to deal with many different national
systems represent a real obstacle for companies trying to trade cross-border both on and
offline” and said it will explore ““how to address the tax treatment of certain e-services, such
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as digital books and online publications, in the context of the general VAT reform”
(COM(2015) 192 final, p. 8). Under this reform, however, the Commission will have to think
through not only aspects of cultural diversity in respect of various media on which culture
can be offered to the people, but also environmental aspects, considering the environmental
impact of paper books and newspapers in comparison to e-books and e-news. In any case,
keeping the advantageous VAT position of paper books does not seem plausible in the long-
term.

3.3. Consumer protection

Finally, there are also important legal consequences of affording digital products “goods or
services” status under contract and consumer protection law. Under national laws of the EU
Member States, it has often been accepted that a digital product falls outside the definition of
goods — more often because it is difficult to apply certain provisions for the sales of goods
laws to digital goods (e.g. provisions on the transfer of property and those on delivery).
Nevertheless, digital content supplied to consumers may potentially cause a consumer
significant damage (e.g. a bug in a program might cause loss of data in which the consumer
has invested time and money causing not only economic damage, but also disappointment or
distress). It is unclear, however, whether consumers who buy digital goods enjoy the same
legal protection as when they purchase physical goods. In absence of appropriate legislation,
it has been left to the courts to establish the standards of consumer protection in situations,
when they were buying digital goods by applying pre-digital age legislation (Bradgate, 2010,
pp. 7-10).

Despite this conservative approach of lawmakers in Europe, the 2011 EU Consumer Rights
Directive has made a step forward in this field by consolidating specific rules on pre-
contractual information, formal requirements and the right of withdrawal. Nevertheless, the
Directive does not treat digital products as goods or as services, rather as “contracts for the
supply of digital content which is not supplied on a tangible medium” which are
distinguishable from sales contracts and service contracts (rec. 19 of Directive 2011/83/EU).
Although many provisions of the Directive apply generally to all types of contracts under the
Directive, some rules depend on the classification of the contract - e.g. provisions on the right
to withdrawal. It is particularly important, however, that in contrast to the sales and service
contracts the Directive does not mention 'payment' as an essential term for online digital
content contracts, meaning that the Directive for example applies also to a contract for a free
download of a game from an app store. This “omission” is vital considering that consumers
are often offered “free” content in exchange for personal data that are, consequently,
monetised (BEUC, The European Consumer Organisation, 2012, p. 7). The 2015 proposal for
a directive concerning contracts for the supply of digital content continues along this path by
regulating contracts established in exchange for data, thereby providing that if a consumer
has obtained digital content or services in exchange for personal data, the supplier must
refrain from using such data in case the contract is terminated.

However, adaptation of consumer law to “the digital age” as announced in the Commission’s
Consumer Agenda (COM (2012) 225 final), has not been achieved in areas such as legal
guarantees and unfair contract terms. As recognised by the Commission itself in its recent
Digital Strategy (COM(2015) 192 final), “when it comes to remedies for defective digital
content purchased online (such as e-books) no specific EU rules exist at all, and only few
national ones.” The Commission therefore announced putting forward ““clear contractual
rules for online sales of both physical goods like shoes or furniture and digital content, like e-
books or apps”. This should create a level-playing field for businesses and boost consumer
trust in online purchases. It was hoped, however, that this strategy would include continuing
the modernisation processes started with the Consumer Rights Directive and not just going
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further with the proposed but later withheld Regulation on a Common European Sales Law
(CESL, COM (2011) 635 final). The latter indeed constituted an important step forward in
terms of guaranteeing legal certainty in relation to digital products; the optional nature of
CESL, however, did not make it sufficiently solid legislation in terms of consumer protection
against defective digital content compared to the guarantees for physical goods. The same can
also be said for the Commission’s Communication on Cloud Computing (COM (2012) 529
final), where it has announced another optional regime for such services. In contrast to this, if
the Commission actually wants to boost consumer confidence in the digital market,
consumers should be given rights corresponding to those given to purchasers of physical
goods when buying digital goods — without the need to define digital goods as goods. In this
respect it may be seen as an encouraging development that in line with the Digital Strategy a
proposal for a directive was published in December 2015 (COM (2015) 634 final),
recommending the regulation of supplier’s liability for defects with a reversed burden of
proof in accordance with which it would be up to the supplier to prove that no defect existed
and not vice versa. Article 6 of the proposed directive defines a defect in respect of digital
content as any flaw that does not conform to *““what was promised in the contract™. In case
the contract does not make such specifications, objective criterion shall be applied, such as
the circumstances that the digital content is not fit for the purpose for which it would
normally be used. Consumers would have the right to terminate long-term contracts and
contracts to which the supplier would make considerable changes, without a time limit for the
supplier’s defect liability ‘because -unlike goods- digital content is not subject to wear and
tear’. Nevertheless, this regulatory development in the field of EU consumer law further
evidences the complexity of digital goods and the hardships to afford them the same legal
status as is afforded to physical goods or “traditional’ services. Consequently, while faulty
physical goods are normally returned to the seller, this is much harder in respect of the digital
goods. Article 13 of the proposed directive thus only states that the supplier shall reimburse
the price or if the counter-performance consisted of data refrain from using these data, while
the consumer shall refrain from using further the digital content after termination.

4. CONCLUDING REMARKS

There are an increasing number of calls to unify legal rules for physical and digital goods —
by scholars (Bradgate, 2010, p. 55), consumer organisations (BEUC), MEPs and national
(culture) ministers. Although the digital era considerably challenges the traditional way of
legal reasoning, it may be concluded that, at EU level, the before-mentioned Hunnings’
“conceptual blockage™ in the minds of the lawyers is being increasingly overcome. The EU
Court has made an important step forward in comparison to the time when electricity was the
only intangible “product” treated under the free movement of goods, by establishing the
principle of equivalence between digital and physical goods and by treating online and offline
modes of transmission (or supply) as functional equivalents in the field of copyright. The
same cannot, however, be said for the field of taxation, where digital goods are considered as
services and more favourable VAT treatment of traditional paper books and newspapers than
e-books and e-media is in force. It is therefore for the EU legislators to fill this regulatory
gap, although it may also be admitted that the EU Court does not merely apply these sets of
rules, but actively co-creates EU law, placing it in a position to contribute to progressive
convergence of rules on goods and services into an integrated system of rules.

Finally, in the field of consumer protection digital goods are neither considered as goods nor
as services, but as a sui generis “product”. Nevertheless, this special treatment of digital
goods by the 2011 Consumer Rights Directive and the now withdrawn CESL corresponds to
the Hunnings’ call for a lawyers’ “move to quantum physics™ considering several specific
characteristics of digital goods that do not correspond to some concepts of traditional contract
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law. The Directive even covers digital goods that are obtained without paying a fee, taking
into account the economic value of personal data normally obtained by the suppliers in
exchange for the transmission of digital goods, which is admittedly an innovation that proves
EU lawmakers have overcome the alleged ’conceptual blockage™.

It may be concluded from the foregoing that despite the fact that digital goods may in certain
aspects be comparable to physical goods and in other aspects to services, it is with the present
state of EU law safer to treat them as a legal category sui generis with specific characteristics
and legal consequences rather than classifying them categorically into one or the other group
without examining specific characteristics of various forms of digital goods. This would lead
to oversimplifications and improper legal solutions for the consumers (such as regarding the
issues of payment, withdrawal and remedies). Moreover, even when it is possible to establish
a level playing field for trade with physical and digital goods this should not be a one-way
process in which the scope of pre-digital era rules is simply broadened to cover digital goods.
“Technology-neutral regulations™ as demanded by some EU culture ministers is thus not
appropriate in every legal aspect. What is needed is an overall assessment of suitability of the
established rules for the modern society in line with the values protected by the EU and with
the need to establish appropriate balances among conflicting values. The central problem
might be, that this balance is sometimes inconsistent, for example in UsedSoft the EU Court
favoured internal market goals over copyright, whereas broader application of the principle of
purchaser for VAT purposes as set in force since 1 January 2015 further fragmentises the
internal market. Conversely, the recent EU Court’s ruling that prohibits application of the
reduced VAT rate for e-books and e-news supports the internal market but contravenes EU
political orientations in the field of support for diversity of cultural media. The Commission’s
revealed Digital Strategy should thus predominantly be considered as an opportunity for an
EU-wide discussion on importance of copyright, single market, culture, environmental and
consumer protection in the digital era and how the established rules in these domains suit
digital goods. Since these questions will be considered by various decision-making forums, it
is unlikely, however, that digital goods will be categorised as physical goods within all of the
relevant legal domains. The gap between the Newton and quantum world is thus likely to
persist for the near future.
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ABSTRACT
The system of higher education has significantly been influenced by the processes of
privatisation, commercialisation and agentification. These processes are the main indicators
that the neo-managerial approach is present in the system of higher education, as is being
stated in the paper. Furthermore, the paper also presents the results of empirical research
conducted on Josip Juraj Strossmayer University in Osijek regarding the rate of
successfulness of Croatian higher education system reform, which also support the claim of
neo-managerial approach being present. The basic hypothesis of the conducted research was
that neo-managerial approach was being applied. In addition, two sub-hypotheses were
formed — the first one was that privatisation, commercialisation and agentification occur as a
direct consequence of applying neo-managerial approach and the second one that the
approach significantly changes the way higher education system is observed as public
service. The aim of the paper is to analyse the theory of (open) system which forms the basis
both for the given hypothesis and the two sub-hypotheses as well as to identify key elements
relevant for the system of higher education, or in other words, to point out the relevant
factors that make the system the so called open system. Finally, the author's thoughts and
those of anyone else interested in the matter may be related to the question: is the higher
education system no longer seen as public service and to what extent?
Keywords: agentification, commercialisation, neo-managerial approach, privatisation, the
system of higher education

1. INTRODUCTION

Public services are one of the basic elements when it comes to public administration — along
with state government and local and regional self-government, and as such represent all the
activities performed while having in mind the best interest of the social community. The
general division of the public services differentiates between commercial and non-
commercial services, making it easier to observe them in the modern European context.
Consequently, commercial public services are defined as those that are mostly oriented
towards the market mechanisms while at the same time satisfying public interest
requirements. On the other hand, non-commercial public services are defined as those that
ensure that public interest requirements are satisfied and fulfilled without any intention of
gaining profit from it.2

! More about introducing public service charters in an attempt to strengthen the quality of public administration
by emphasizing the role of the citizens and the possibilities of them becoming a part of the Croatian public
administration in: PBulabi¢, 2006, pp. 327-343.

2\tis extremely important to mention some of the definitions regarding the term public services. Among these definitions,
definitely includes the definitions provided by the most relevant authors in this area. The terminology we are to use is from
the most distinguished author Ivo Borkovi¢. The author defines the term public service as an “administrative activity
following the principles of public law”. Oftentimes, Belgium is mentioned in the literature referring to theoretical part of the
term public services as a country in which public service (openbaare dienst) is defined as a “public organism under a
specific regime created by the administration in order to satisfy general interest” (one of the features that particularly stand
out is the continuity of performance and respecting the principles of their users' equality). Moreover, Austria is also quite an
important example since it was within its normative law school where the broadest term of public service was formed as a
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Should the local community be inactive, the public services are only to deteriorate while
corruptive behaviour within them is to prosper®. Therefore, the social community interest for
public services management* and its protection is significantly increasing. The result of the
ongoing struggle between public and private is that higher education system is no longer
observed as a public service. It is rather seen as a tool used by those in power with the aim of
achieving their personal benefit. The necessity for thorough public administration reform
including all its key elements, starting with the state government, local and regional self-
government as well as public services is the main reason for writing this paper. In other
words, the author of the paper intents to contribute to administrative science development by
presenting to the interested public, whether familiar with the topic or not, how the higher
education system functions as a public service and how privatisation, commercialisation and
agentification increasingly influence the system.

2. THEORETICAL BACKGROUND

2.1. The (open) system theory

The system theory® is closely related to the scientist Ludwiga von Bertalanffyja (1901 —
1972)" and is as such, even nowadays, of great relevance when it comes to organisation. In
contrast to the open system, there is the so called closed system. The differences between the
systems are to be further explained later in the text. Organisation, as a closed system, is based
on cause and effect principle (there is only one best way to achieve the goal), whereby the
organisation analysis and observing refer to its inner aspects; as such it exchanges
information with its environment and presents the way organisation is analysed. According to
Vila, there has never been and there never will be a completely closed system because its
elements are constantly exposed to influences coming from outside the system (Vila, 1983, p.
32). Open system organisation, on the contrary, predicts possible changes of its environment
in order to ensure itself against negative influences as well as to adjust itself to the new
conditions. There is a continuous communication between the system and its environment
whereby emphasis is put on the equifinality principle (there are many various ways of
achieving a desired state, even if the conditions are initially different); (Vila, 1983, p. 32).

2.2. Open system characteristics

What are the key characteristics of the so called open systems? The main characteristics are
mainly described as: input that represents the energy coming from the system's environment,
transformation process representing application, output that represents produce, services and
achieved goals, a chain of events describing the system's state, negative entropy, feedback

consequence of understanding law and state identity. According to this “every person performing law is a public organ so the
service performed by these organs is consequently public service”. More about the definitions of public services in:
Borkovi¢, 2002, pp. 12-14.

® Lozina and Klari¢ claim that new public management as administrative doctrine minimalizes the dimension of
the notion administration as government — citizens. More in: Lozina, Klari¢, 2003, p. 36.

* Pulabié claims that the most significant effort to form the concept of general interest services took place in the
1990s and in addition, points out the most important documents relevant for the topic. More details in: Pulabic,
2007, p. 148.

> It is quite significant to choose optimal values in the public administration that, according to Cardona and Rey,
direct us towards the most suitable way to fulfil a particular mission. More in: Cardona, Rey, 2009, p. 85; 89.
Another interesting categorisation of public service values referring to ethical, democratic, socail, organisational
etc. can be found in: MacCarthaigh, 2008, pp. 18-20.

® The word system comes from Latin and means assemblage or compounding. Following this, Pusi¢ defines the
term system as a “unit comprised of parts or a unit separated from its environment” (Eisler, 1922, p. 650;
referenced by Pusié, 1997, p. 5).

"It is important to mention his paper , The Theory of Open Systems in Physics and Biology* (,Teorija
otvorenih sustava u fizici i biologiji*).
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representing information used to correct deviations in the system's functioning, maintaining
the system’'s boundaries by marking the boundaries separating the system from its
environment, stable conditions introducing more energy to the system than it is really
necessary (system growth), storage and memory for saving input so it could later be used,
differentiation representing the tendency for function specialisation, assigning roles to
particular groups, adaptation that represents the ability to survive in the particular
environment, equifinality representing the process of achieving goals through various inputs
and in different ways, and finally, tensions that are trying to be resolved as quickly as
possible (the fact that the expectations, as well as behaviour of the individuals are different
from those of the groups). Apart from the listed characteristics, open system also has specific
disadvantages, several of which are that it is too theoretical, its characteristics have not been
clearly explained and are extremely difficult to apply, as is to predict the influence of the
environment and finding a suitable measure unit for it (it is easier to observe a closed system
and neglect the influence of the environment) (Perko — Separovié, 1975, pp. 89-90). Taking
all the characteristics into consideration, it is to be concluded that organisation itself is not
entirely enough. Having this in mind, it is rather difficult to talk, as well as to think about
organisation as a closed form. Since the higher education system is an open system
influenced by numerous factors, conceptual questions regarding the relevant environment in
general and relevant environment of the higher education system® will be dealt with on the
following pages of this paper.

3. RELEVANT ENVIRONMENT - CONCEPTUAL QUESTIONS

The organisational structure can be influenced by (regarding the organisational context):
organisational environment, organisational technology, organisational culture, its size and
communication.’ Pusi¢ defines the environment negatively and believes it to be “every
occurrence not included in the system, but are either to be or are already relevant for the
system”. She considers the environment is comprised of an infinite number of elements and is
as such far more complicated than the system itself is. It stands for “everything not included
in the system by particular regularities, that is, all the occurrences not included in the system”
or better yet “a sea of surprises as well as an unlimited source of possible intakes” (Petkovié,
Kregar, 1994, pp. 18-19, referenced by Blazevi¢, 2004, p. 162). The system's environment™
is constantly changing and is as such a potential source of both positive as well as negative
influences. Simply stated, everything beyond the system's boundaries is the system's
environment. It can influence the system's functioning; however it is also possible that the
system influences the structure and activities of the environment. Bahtijarevi¢ — Siber
emphasizes two relevant questions, based on which one can determine whether an object, an
issue or an occurrence is part of the system. The first question is - Is the observed occurrence
(object) relevant for the system and its functioning? The second question is — Is the observed
occurrence (object) under system's control? If the answer to the first question is “yes”, and to
the second one “no”, the observed occurrence (object) is part of the system's environment.

8 Emery and Trist have determined four areas of mutual co-dependence within the environment: “the placid, randomized
environment” — the simplest type of determinism where aims and threats are mostly stable and distributed; “the placid,
clustered environment” which means that the grouped aims and threats are not randomly distributed, but are somehow linked
to each other; “the disturbed, reactive environment” which assumes the existence of a larger number of similar organisations;
and the so called “turbulent field of environment” which refers to the state where the system's dynamics comes not only from
mutual reactions of the organisations but also form the environment itself (Emery, Trist, 1965, pp. 21-31, referenced by
Perko — Separovi¢, 1975, p. 91).

® More in: Kopri¢, 2006, pp. 58-83.

10 pusi¢ divides the systems into: natural, technical and social. Further division refers to productive (e.g.
companies), regulatory (e.g. state) and associative (e.g. church, sect etc.) (Blazevi¢, 2004, p. 163, referenced by
Pusi¢, 1974, p. 201).
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However, if both answers are “yes” the occurrence (object) belongs to the system. Moreover,
if the answer to the first question is “no”, such an occurrence (object) is not to be analysed at
all since it is an irrelevant part of the system or its environment (Bahtijarevi¢ - Siber et al.,
1991, p.70).

3.1. Relevant environment of the higher education system

By using the two already formed and explained question, the author will try to further explain
which relevant parts of the environment directly influence the higher education system. The
parts are: a) labour market demands®' — the fact that there are numerous strategic documents
is only a precondition for making the higher education policy more successful; there are, of
course, other preconditions of equal importance in order to achieve better quality in the
higher education system; it is more than obvious that the enrolment quota for almost every
degree program is not formed in accordance with the labour market demands and needs. The
presented problem could be solved or at least partly resolved if the following
recommendations were to be followed: 1 — to raise interest of the politicians for the subject
matter, 2 — to continuously apply suitable strategies, 3 — to ensure constant cooperation
between the faculty leadership and businessmen, 4 — to include both professional and non-
professional public in debates and 5 — to find an optimal balance between the theoretical and
practical part; b) the economic state of the country - Babi¢ points out that every national
economy along with its long-term development are for the most part dependant of the quality
of the human capital determined by the quality of the educational system, by investing and
actively taking part in education. In order to achieve long-term sustainable development each
country should contribute to constant development of the its educational system and human
capital, otherwise it will not prosper (Babi¢, 2004, p. 29). The most interesting question for
the public is how much should be invested in higher education, or better said, how much
money does a particular country invest in higher education as a GDP percentage?
Economic state in Croatia is far from satisfying, it is almost devastating. Considering this, the
following questions arise: 1-what are the main reasons for the current economic situation in
Croatia (possible causes)?, 2-how to solve the current economic problems in a most effective
way (possible solutions)?, 3-who are the key figures to solve economic problems? It is
impossible not to know the answers to the three questions. The public is through media daily
exposed to various information regarding professional expertise and opinions from which
they should recognize those that make the most sense. However, in order to do that one
should first form one's own opinion based on what one so far knows (mostly by means of
public communication — press, radio, television, internet etc.) To be able to form an opinion,
not just any, but the right one, one should put a lot of effort in one's education. It is to be
noticed, that education and its importance for the life of each individual is constantly being
emphasized (ignorance = manipulation). We should think up a way to recover from the done
damage, in particularly that regarding the higher education system. The entire economic
situation has badly influenced the higher education system as well; c) access to foreign higher
education systems — it is of course significant to point out the importance of accessibility of
domestic higher education systems, but one should wonder, what about the accessibility of
foreign higher education systems which present relevant environment of the Croatian higher
education system. Is higher education available abroad? Is it attractive? Would our younger
population rather study in Croatia and find work abroad? Many questions arise. The fact is
that our students after finishing college in Croatia leave the country due to better employment

1 For the purposes of this paper, we will define market as “...a group of individuals or a group of business
subjects who have the need for certain produce and have the opportunity, will and ability to acquire the produce
in question” (Grbac, 2010, p. 80).

More in: Higher education policies - financing. Retrieved on May 4th 2017 from
http://www.iro.hr/hr/politike-visokog-obrazovanja/financiranje-/.

88



22nd International Scientific Conference on Economic and Social Development —
"Legal Challenges of Modern World"

possibilities and higher life standard abroad. ** After Croatia joined the European Union,
there has been a significant increase of mobility both of teaching and non-teaching personnel
funded by the EU (for example the Tempus Program, the Erasmus+ Program etc.). We often
hear how studying abroad is rather appealing (sightseeing, new friendships, different college
programs etc.), however, to an average student it is far out of reach due to the displeasing
financial situation. We have already been familiarized with the economic problems in
Croatia, which can easily be described as everyday problems of most Croatian families. Once
the economy has been strengthened, professional training of both teaching and non-teaching
staff will also become more frequent and successful. Many students perceive the Croatian
higher education system to be of outmost quality, but what worries them is the fact that
nowadays employment is basically impossible to find (some of the main causes for this are
the war that was lead in Croatia, privatisation processes, corruption, corruptive behaviour of
leading politicians, lack of political will and courage to reform various parts of public
administration etc.). Young people are forced to leave the country in order to find
employment. The current policy to study in Croatia and to work abroad is pointless. “Brain
drain” is getting worse. After having stated the mentioned problems, we might ask ourselves:
Where is Croatia headed to? Are we aware of the current unemployment problem? Are we
willing to face the unemployment and finally stop it? What perspective do younger people
have? Do we have the will and strength to change our own consciousness in order for
younger people, those who “we leave the world to inherit”, to later benefit from? The
questions are intended firstly for the current leading politicians, and secondly to all of us; d)
future students' wishes and interests — it is a fact that in Croatia there is a variety of colleges
to choose from, but their quality, however, is to be discussed. In addition to public
institutions for higher education, there are also private colleges of questionable quality.
Students attending public higher education institutions perceive private colleges as: an
expensive way to obtain knowledge, “pay for the exam and you won't fail”, low quality
education, relaxed atmosphere, possibility of training abroad, emphasis is put on the practical
part etc. (this is the way students see them). Whether or not this is really so, it is not on us to
decide. So far, there are not any relevant scientific research conducted on this matter, but we
hope they will shortly be published. Due to the Bologna Process, many consider it easier to
finish college, since almost all the tests are now distributed in smaller units and are to be
taken as such (the subject matter is divided into more parts so taking such a test imposes the
question of quality); e) politics — when it comes to politics as a relevant part of the higher
education system surroundings, the following question arises: who signed the Bologna
Declaration and why? Only after answering this question, are we to gain a better insight into
how influential politics in higher education systems throughout Europe really is. The Bologna
Process is a notion used to describe a political intent of forming a unique higher education
system in all the countries that have signed the Bologna Declaration (higher education system
reform in all the Bologna Declaration signing countries). The Bologna Declaration is a
document signed by twenty-nine European Ministers of Education on 19" June 1999 in
Bologna™; f) EU integrations — should the Croatian higher education system be less under the
influence of the Bologna Process? is a logical question to follow. After facing the
disadvantages of implementing the Bologna Process into the higher education system of the
Republic of Croatia faced with its own economic problems, the answer would definitely be
“yes”. But, what can we do about it? There is not a lot to be done now when the public

3 The significance of finding motivation in order to achieve certain goals is to be pointed out here as well. More
about defining motivation in: Beck, 2003, p. 24.

1 “The Bologna Declaration” full text is available on the Agency for Science and Higher Education web pages.
Agency for Science and Higher Education. Retrieved 4.5.2017. from
https://www.azvo.hr/images/stories/visoko/BOLOGNA_DECLARATIONL.pdf.
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policies of higher education systems are trying to be as close to the great community of the
European states as possible. There is only one solution. To adjust to the European
standards.’ Whether or not these standards are suitable for implementation into the higher
education systems is not of anyone's concern. Croatia has become a EU member state and is
obligated to accept almost every change suggested by the EU. Lead by the saying “take it or
leave it”, Croatia decided to accept the proposed as a chance to finally be accepted into this
large community. The joining and cooperation between the member states will contribute to
inter-institutional associating of higher education institutions across the EU. The emphasis is
put on modernisation'® and Europeanisation regarding the area of higher education in such a
way that new trends in higher education are to be implemented along with the
Europeanisation process. *’

4. AN OVERVIEW OF THE RESULTS OF THE EMPIRICAL RESEARCH ON
SUCCESSFULNESS OF HIGHER EDUCATION REFORM IN THE REPUBLIC OF
CROATIA RELEVANT FOR THE MATTERS DISCUSSED IN THIS PAPER

4.1. The research aim and hypotheses

The aim of the empirical research®® was to investigate the opinions on the rate of
successfulness of implementation of the higher education reform on the Josip Juraj
Strossmayer University of Osijek™®. From the theoretical approach mentioned earlier in the
paper (the open system theory) the following hypothesis was formed (along with its sub-
hypotheses): H1: Neo-managerial approach is more frequently applied in the higher
education system; Hla: As a direct consequence of neo-managerial approach being applied,
the processes of privatisation, commercialisation and agentification occur; H1b: Due to neo-
managerial approach there has been a significant change in perceiving higher education as
public service.

4.2. Explanation of the hypothesis along with its sub-hypotheses

H1: Neo-managerial approach is more frequently applied in the higher education system.
This hypothesis refers to application of neo (managerial) values and techniques®. Neo
(managerial) values mostly have an impact on students and immediate service providers.
According to the Scientific Activity and Higher Education Act higher education institutions
are divided into universities (faculties and art academies within their system), polytechnics,
and colleges.?* In addition to the mentioned public higher education institutions, there is an
increase of private higher education institutions which ultimately means an increased number
of self-employed individuals and strengthening of privatisation. This point of view promotes
the understanding of the higher education institutions as private companies that follow the
market principles of organisation and performance.? Furthermore, neo (managerial)
techniques are becoming more frequently applied in the part connected with the state
regulatory mechanism. The fact is that besides the Ministry of Science and Education,

> More about Croatian administration within the European administrative system in: Kopri¢ et al, 2014, pp.
339-344.

16 More about fundamental tasks within the framework of Croatian public administration in: Kopri¢, 2003, p. 439.

7 More detailed description of higher education system relevant environment is to be found in: Dujmovi¢, 2014, pp. 30-40.
'8 The entire research is available in: Dujmovi¢, 2014, pp. 207-249.

'® Higher education system reform refers to the Bologna Process implementation into the higher education system in the
Republic of Croatia.

2 More about administrative management in general in: Pusié, 2002, pp. 294-312, and about adjusting management styles to
the existing needs in: Tudor, Sri¢a, 1996, pp. 153-159.

2 Detailed in: The Act on Scientific Activity and Higher Education in Croatia (NN 123/03, 198/03, 105/04, 174/04, 02/07,
46/07, 45/09, 63/11, 94/13, 139/13, 101/14, 60/15)

22 There is a great variety of managerial skills. According to Buble, the skills are divided into: conceptual skills, public
relations skills, technical skills and forming skills. More in: Buble, 2006, pp. 20-22.
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numerous agencies in the field of education are being formed, so it is inevitable to mention
the importance of the Agency for Science and Higher Education.

Hla: As a direct consequence of neo-managerial approach being applied, the processes of
privatisation, commercialisation and agentification occur.

Privatisation®®, as a malignant process, spreads its influence over all the public administration
segments including public services, and with them, the higher education system. This
emphasizes the importance of the private education sector in order for the higher education
service users to be able to choose where and with how much money can they buy a service
they seek. Why call it a malignant process? The main reason is because it is rapidly spreading
across all the segments and levels of education (not with the aim of emphasizing private
initiative, but in a sense of dismantling the social state). Croatia, following the example of
numerous countries, allows and encourages private participation in the higher education
system without regarding the fact that by doing so, according to numerous opinions, the
quality of knowledge is to deteriorate (in addition, social and pedagogical standards are to be
questioned as well), the fact that state budget will in this way be less burdened should not be
forgotten. Furthermore, it should be mentioned that public and private universities
significantly differ from each other, one of the differences being the managerial structure
which is much simpler in private universities (the emphasis is on the leadership hierarchy) as
opposed to public universities whose managerial structure is much more complicated (it is
based on traditional state influence, student participation etc.). In addition to privatisation, the
process of commercialisation appears with the aim of introducing market logic into all the
educational systems including the higher education system (higher education diploma is
perceived as a product for which there is a huge demand). Apart from the two mentioned
processes, it is important to mention the process of agentification seen as a process of
creating numerous agencies responsible for different areas of public services, in this case, the
area of higher education. It is yet to be seen whether or not will the number of the agencies
grow in the future or will it remain as it is (aware of the fact that closing and/or reducing the
agencies, is not popular regardless of the fact whether the agency is necessary or not).

H1b: Due to neo-managerial approach there has been a significant change in perceiving
higher education as public service. It is completely acceptable to claim that the change in
perceiving higher education as public service is a direct consequence of the privatisation and
commercialisation processes. Prior explanation of Hla can be used in order to help explain
H1b. The Constitution of the Republic of Croatia® proscribes that education is available to
everyone, however, the influence of the mentioned processes which is constantly growing
stronger, poses a question of changing the way higher education is perceived as a public
service. Is the perception of higher education as a public service being changed? The exact
influence of the processes of privatisation and commercialisation is yet to be seen in the near
future. By applying the neo (managerial) values it is impossible to avoid the temptation to
strive for profit, power and similar things. Having in mind that the stronger ones make the
weaker ones their subjects and that they determine the rules, we cannot help but ask
ourselves: “Who is going to win this game?!” The users of public service of higher education
know the answer to this question. The relationship between administration and users should
be described as a relationship user — associate, however this relationship has completely

% The process of privatisation can be defined in different ways depending on the context. Cvitan points out that privatisation
is “the transformation of the public sector into a private company”. See in: Cvitan, 2008, p. 242.

# See in: Article 66 of the Constitution of the republic of Croatia (NN 56/90, 135/97, 8/98, 113/00, 124/00,
28/01, 41/01, 55/01, 76/10, 85/10, 05/14)
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vanished (only a few races of it remain). Instead, today we have the relationship user —
customer (consumer)® successfully replacing it.

4.3. The empirical research methodology

Special emphasis is put on the data obtained while conducting empirical research on
successfulness of higher education reform in the Republic of Croatia. The data has been
collected by means of a questionnaire intended for teachers, assistants and students of Josip
Juraj Strossmayer University of Osijek. The subjects of the empirical research were teachers
and assistant working at the University of Osijek and holding one or more scientific-
educational courses, and full-time students attending first, second, third, fourth, fifth or sixth
year of undergraduate or graduate university studies, as well as those attending integrated
undergraduate study programs. The sample consisted of 17 scientific-educational departments
of the J. J. Strossmayer University in Osijek. The empirical material was presented in the
form of the answers obtained from the questionnaire filled out by the already mentioned
subjects and data bases made available by different public bodies and institutions. During this
research, quantitative analysis method was applied; the obtained data was processed by
applying the statistical method analysis.?®

4.4. Research results

Teachers and assistants — hypothesis with its sub-hypotheses

H1: Neo-managerial approach is more frequently applied in the higher education system.

The statements presented in the questionnaire referred to the subjects' attitudes regarding the
implementation of neo-managerial approach in the higher education system. 126 (84%)
teachers agree with the claim that efficiency and effectiveness form the basis for the higher
education system quality. Also, there is a statistically significant difference in the distribution
of the obtained answers (y2 test, p < 0,05) which means that the subjects have firm attitudes
regarding this statement. The majority of the teachers, 55 (37%) do not agree with the claim
that since 2005 when the Bologna Process was introduced in the higher education system,
there has been a significant increase in the efficiency and effectiveness. However, 57 (38%)
teachers also do not agree with the claim that higher education institutions adopt and adjust to
the market principles of organisation and performance. Moreover, 52 (35%) teachers think
that competitiveness between public and private universities is present in the higher education
system. In spite of that, research subjects do not have clearly formed attitudes regarding the

% To find out more about the formed hypothesis along with the corresponding indicators and claims, as well as their
explanations see in: Dujmovié, 2014, pp. 210-217. It is a doctoral dissertation based on the research already mentioned in
this paper. Other hypotheses and results obtained during this research can be found in a more detailed version in the already
mentioned study “Higher Education as Public Service”. The elements of neo-managerial approach can also be traced in the
following regulations: State Administration System Act (NN 150/11, 12/13, 93/16, 10 4/16) and Act on Civil Servants and
Civil Service Employees (NN 92/05, 142/06, 77/07, 107/07, 27/08, 34/11, 49/11, 150/11, 34/12, 49/12, 37/13, 38/13, 01/15,
138/15)

% The research subjects were divided into two groups. Teachers and assistants working at the J. J. Strossmayer
University of Osijek formed the first group. The second group was formed by students attending the same
university. The research was conducted on 150 teachers (their position being — assistant professor, associate
professor, full professor or full professors with permanent position) and assistants (both teaching assistants and
senior teaching assistants). Moreover, 614 students (both from university and specialist programs) were also
included in the research. The questionnaire consisted out of three parts: the first part was about personal
information regarding each subject, in the second part there were twenty-three statements on which the subjects
had to express their opinion by choosing one of the provided answers, while the third part was designed for
subjects to express their own suggestions, remarks and compliments regarding the higher education system
reform. To find out more about the research methodology and subjects see in: Dujmovié, 2014, pp. 218-219;

224.
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last three statements, so the distribution of answers to these questions is more or less equal
without showing any statistically significant differences.

Hla: As a direct consequence of neo-managerial approach being applied, the processes of
privatisation, commercialisation and agentification occur.

The statements used in the questionnaire referred to subjects' attitudes on privatisation,
commercialisation and agentification occurrence within the higher education system as a
direct consequence of applying neo-managerial approach. It is noticeable that the research
subjects do not have an opinion regarding significant increase of the influence of the private
sector on higher education system since the implementation of the Bologna Process in 2005,
due to the fact that 67 (45%) teacher neither agree nor disagree with this statement. There is,
however, a statistically significant difference in the distribution of answers regarding this
claim (2 test, p < 0,05) which implies that there are different opinions among the tested
subjects. Moreover, most of the subjects do not have a formed attitude regarding the matter of
increasing the rate of participation in students' costs for those paying for their education as a
consequence of the Bologna Process implementation, so 64 (41%) teachers neither agree nor
disagree with this claim. In addition, the claim shows a statistically significant difference in
the distribution of answers (x2 test, p < 0,05). On the other hand, the subjects' attitudes
referring to the claim that the quality of one's education more frequently depends on their
financial abilities are evenly distributed without showing any statistically significant
differences. The opinion that private universities rise their enrolment fees even though their
scholarships are rather high to begin with, is neither supported nor unsupported by 74 (49%)
teachers. Furthermore, 64 (43%) teachers agree with the claim that agencies within the higher
education system (the Agency for Science and Higher Education, Agency for Mobility and
EU Programs) are relevant for ensuring the level of quality within the higher education
system. Both of the two last mentioned claims show a statistically significant distribution of
answers (y2 test, p <0,05).

H1b: Due to neo-managerial approach there has been a significant change in perceiving
higher education as public service.

The statements from the questionnaire referred to the subjects' attitudes about the change in
perception of higher education as public service as a direct consequence of neo-managerial
approach. From totally 150 teachers, a great majority, 115 (77%) think that the increase of
costs students have pay for their education, will consequently result with the fact that
wealthier students will be able to afford higher education. To continue, 95 (64%) teachers
consider that the fact that there are more public than private educational institutions, ensures
higher education system quality. Moreover, 134 (89%) teachers, which means almost
everyone included in the research, think that higher education should be available to everyone
under the same conditions because it is necessary for fulfilment of equal life possibilities.
There is obviously a statistically significant difference in the distribution of answers
regarding all the statements referring to this hypothesis (32 test, p < 0,05). It is to be
concluded that the teachers who participated in the research really do think that implementing
neo-managerial approach greatly affects and changes the perception of higher education.?’

2" Based on statistical analysis, it is to be concluded that the hypothesis that neo-managerial approach is more frequently applied in the
higher education system (H1) is not clearly confirmed by the teachers, as opposed to students who think the opposite. According to the
percentage of the tested teachers it is visible that the majority (84%) agree only with the first statement that efficiency and effectiveness
form the basis for the higher education system quality. On the other hand, to other statements, they, however, do not have a firmly expressed
attitude, which is confirmed by statistical tests. When it comes to the tested students, situation is rather different, since they state a clearly
expressed attitude to all the questions. Based on the percentage of students who agree with all the statements from this hypothesis, it is to be
concluded that the hypothesis about applying neo-managerial approach in the higher education system has been confirmed. After analysing
the sub-hypotheses Hla and H1b, the conclusion is that according to what teachers think about the processes of privatisation,
commercialisation and agentification, occurring as a direct consequence of applying neo-managerial approach (H1a) is partly confirmed
since they express a clear attitude to all statements, apart from the one referring to the claim that the quality of one's education more
frequently depends on their financial abilities where statistical tests show even distribution of opinions. Students, on the other hand, have a
firm opinion on every claim referring to sub-hypothesis H1 so it can be considered confirmed. Based on the percentage of the subjects
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5. CONCLUSION

Is it justified to implement neo (managerial) values into the system of higher education? Is
the perception of higher education as public service being changed? This paper is formed on
the basic assumption that the perception of higher education as public service has been
changed due to neo-managerial approach implementation. Efficiency and effectiveness are
the values typical for such an approach and are significant for ensuring higher education
quality. It is considered that national policy should not allow extensive interfering into
strategically important matters as is higher education system. By implementing the “Bologna
Model”, we have proved that we are trying to adapt to the European higher education notion.
This, however, does not mean that we should recklessly embrace every idea or reform
suggested by the European Union, but should first investigate whether or not the proposed
model fits into the existing framework characteristic for a particular area. Oftentimes, we are
ready to embrace “the unknown” for one purpose only, and that is to fulfil the expectations of
others even though being unaware of the possible outcomes. After carefully inspecting the
research results, it is to be expected that in the near future J. J. Strossmayer University of
Osijek will surely be affected by privatisation and commercialisation processes. Will this
reduce the power and quality of knowledge is yet to be seen. While awaiting the processes to
take place, one should nevertheless do everything possible to keep the higher education in the
public sphere. Finally, the emphasis is to be put on the fact that for higher education system
to efficiently function, all the participants relevant in this area must show their strong will and
organisational abilities which will then result in proper management of the system. It is in
every citizens' best interest that higher education is to be kept in the public domain in order to
provide equal opportunities for future generations.
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Education Act] (NN 123/03, 198/03, 105/04, 174/04, 02/07, 46/07, 45/09, 63/11, 94/13,
139/13, 101/14, 60/15)
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ABSTRACT

Recent cross-border consumer dispute brought before CJEU opened to discussion a number
of interesting issues. Main aspects of Verein fiir Konsumenteninformation v Amazon EU Sarl
of 28 July 2016 ruling relate to applicable law rules to be applied to online sales contacts
concluded with consumers resident in other Member States. In the case brought before the
CJEU in Luxembourg consumers resident in Austria challenged the operating mechanism of
the Amazon EU. Amazon EU is a company established in Luxembourg, with no registered
office or establishment in Austria. Amazon EU is offering online sales to Austrians under the
domain name with the extension .de. General terms and conditions of such sales contracts
contain a choice-of-law clause in favour of application of the law of the Member State in
which the company was established. CJEU had to set which law is to be applied for
determination of the applicable law for assessing the unfairness of terms in those general
terms and conditions in an action for an injunction. CJEU therefore had to delimitate
between the substantive scope of application of the Regulation (EC) No 593/2008 of the
European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations (Rome 1) and Regulation (EC) No 864/2007 of the European
Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual
obligations (Rome I1). Moreover, a claim in regards the processing of personal data of
consumers and relevant applicable law was posted, in relation to application of the Directive
95/46/EC of the European Parliament and of the Council of 24 October 1995. This paper
would tackle upon academic and practical aspects of the CJEU resolution to this case.
Keywords: applicable law, consumer, online sales contract, data protection

1. INTRODUCTION

Development of modern technologies and internet facilities have placed e-commerce to a
forefront of European (and worldwide) trade activities. Such a course of development
minimizes traditional notions of geographical bond between a seller and a buyer. Moreover, a
place where shop is actually situated (or operated by) may be in any EU Member State or
outside of EU, while buyer is most often completely not aware of it. Such fact remains un
notices at least as long as some aspect of a contract, or a related matter, is not disputed. For
the later situation, legal considerations appear (Coteanu, 2017, chapter 1). Most frequently
matters would relate to a law governing a contract, particularly what law will ultimately
apply to the individual contracts with consumers from different countries. Retailers are
intending to conduct sales with domestic and international customers using one single
website and using the same general terms and conditions. If the contracted general terms and
conditions have been drafted in accordance to the law of the seller, they may not comply fully
with the consumer protection rules of the wvarious countries of delivery. Despite
comprehensive consumer protection legislation within EU, particularly as of entry into force
of Directive 2011/83/EC on Consumer Rights in June 2014, no full harmonisation is
accomplished yet (Beaumont, McEleavy, 2011, p. 530). Most prominent example is with the
rules on warranty rights and damages. Directive 99/44/EC on certain aspects of the sale of
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consumer goods and associated guarantees obliges a trader in EU to remedy any defect on
the sold goods that appeared within 2 years of purchase. It is a minimum level protection
standard afforded by EU, but supplemented with national consumer law of a particular
member state which may provide higher level of consumer protection (Twigg — Flesner,
2017, chapter 7). Digital internal market placed additional challenges to states as it raises the
issue on the powers of public institutions to protect consumers within their territorial borders.
Therefore, other disputed issues related to electronic consumer contract in question may be
triggered. Legal disputes concerning mega internet sale or service providers have become a
modest reality. Case C 191/15 of Verein fir Konsumenteninformation v Amazon EU Sarl of
28 July 2016 follows the sequence of this practice. Case has been brought before the Court of
Justice of the European Union (hereinafter CJEU) by an Austrian consumer protection
association Verein fur Konsumenteninformation. They challenged the practice conducted by
Amazon, a giant internet sales provider, in its course of offering goods to Austrian
consumers. Main considerations rest on issues of private international law in relation to
consumer contract. Precisely CJEU dealt with applicable law to injunction of a consumer
protection association against unfair terms, applicable law for general terms and conditions
and applicable law to associated data protection issues.

Case C 191/15 would be scrutinized here having in mind previous CJEU related practice, as
well as doctrinal findings. Paper would first highlight the main factual issues in relation to the
case C 191/15 (2); legal issues on referring questions with several subchapters on previous
related CJEU rulings (3), conclusions on the impact of this order to electronic digital market,
particularly in the context of recently adopted General Data Protection Regulation (4).

2. CASE C 191/15 OF VEREIN FUR KONSUMENTENINFORMATION V AMAZON
EU SARL

2.1. Facts of a case

Plaintiff to this case is a Verein fir Konsumenteninformation (hereinafter VKI), Austrian
consumer protection association, whereas the defendant is Amazon EU SARL (hereinafter
Amazon EU). Amazon EU is a top European online seller whose business is based in
Luxembourg. Amazon EU is serving consumers in all of the EU member states, whereas it
holds websites which specifically address consumers of respected member states on their
language and with an associated internet domain (www.amazon.fr; www.amazon.de;
www.amazon.co.uk). Sales conducted through any of these websites are actually contracted
with Amazon EU and are subject to standard terms and conditions that contain applicable law
clause in favour of Luxembourg law. In the case at hand Austrian consumers were not
granted a separate Austrian domain website, neither the Amazon had any registered office or
establishment in Austria. Austrian consumers therefore used the German language website
with de. domain. Contacts concluded over any of these web sites utilized standard terms with
a provision that Luxembourg law applies. Moreover, these standard terms and conditions
indicated that personal data supplied by the consumers in event of purchase and reviews
might be exchanged with credit-risk assessment and financial services companies in Germany
and Switzerland. From a substantive law perspective, Austrian law provided higher
protection for the consumer than the equivalent Luxembourgish law. VKI sought an
injunction against Amazon EU, aiming at prohibiting the use of these terms as they found
them being contrary to Directive 93/13/EEC on Unfair Consumer Terms, as wall to accepted
principles of morality. Pursuant to Council Directive 2009/22/EC on injunctions for the
protection of consumers’ interests, such association was qualified entity to obtain orders
prohibiting infringements of consumer protection measures. Amazon countered that it has no
legal connection with Austria as it has no establishment there. Austrian courts of first and
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second instance did not reach a solution, whereas the Austrian Supreme Court addressed the
CJEU with several questions.

3-.DISPUTED LEGAL CONSIDERATIONS

3.1. Law applicable to injunction

One of the primary concerns of Austrian Supreme Court was of the characterization. Austrian
court questioned if a contractual or non-contractual qualification should be employed to an
injunction pleaded against use of general terms by a web shop established in one member
state but conducting electronic commerce and entering into consumer contracts with
consumers residing in another member states. Moreover, Austrian court wondered where the
damage might said to have taken place, if a non-contractual characterization would have been
employed. There are two European legal sources to a matter: Regulation (EC) No 593/2008
of the European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations (hereinafter Rome 1) and Regulation (EC) No 864/2007 of the
European Parliament and of the Council of 11 July 2007 on the law applicable to non-
contractual obligations (hereinafter Rome II). Austrian court seeks to know how the
regulations Rome | and Rome Il should be interpreted for the purpose of determining the law
applicable to injunction within the meaning of Directive 2009/22.

CJEU reminded that these regulations should be interpreted consistently with one another, as
well as with the Regulation 1215/2012 (prior 44/2001)(hereinafter Brussels | Regulation)
(para 36). Some aspect of this preliminary ruling request were previously settled within C-
167/00 Henkel case. There was a national case similar factual situation settled before German
courts. Namely, German Bundesgerichtshof (hereinafter BGH) faced this matter in 2009
when an action was brought by a registered association under the provision of 84
Unterlassungsklagengesetz (Injunctive Relief Act) (Study on the application, 2011, p. 77).
They were seeking for an injunction to prevent an airline established in Latvia from using a
certain clause in its general terms and conditions towards consumers. At case at hand the
question of jurisdiction and applicable law appeared alike. Jurisdiction of German courts was
based on Article 5/3 of the Brussels I Regulation (No. 44/2001), since the use of unfair
general terms of conditions constituted a “harmful event” in terms of that provision. The
same qualification was employed by that court to the matter of applicable law. Hence,
German court had no doubt if Rome Il regulation should to be applied to an action to restrain
the use of unfair terms in consumer contracts (decision no. XaZR 19/8 of 9 July 2009,
reported by Gaertner, 2010). This very same standing was affirmed by the CJEU in VKI v
Amazon. Having in mind its previous Brussels convention and 44/2001 practice, CJEU here
argued for application of non-contractual qualification in relation to an injunction, meaning
that Rome |1 had to be applied.

Further dilemma shared by both BGH and CJEU (here in Amazon) was weather provision of
Article 4/3 or Article 6 of Rome Il regulation is relevant. BGH has skilfully avoided to
provide response on the question. It reads carefully the default rule for non-contractual
obligation arising out of a tort/delict designating the application of the »law of the country in
which the damage occurs irrespective of the country in which the event giving rise to the
damage occurred and irrespective of the country in which the indirect consequences of that
event occur«, ie. Article 4/1. Bundesgrichtshof applies this provision to a case at hand,
arguing that the country in which the damage occurs or is likely to occur is the country where
the unfair general terms were used or are likely to be used, therefore the country in which the
consumers’ protected collective interests were affected or are likely to be affected. BGH then
utilises the provision of Article 6 to support this interpretation, referring thus to Article 6/1
Rome Il regulation. BGH used this manoeuvre to avoid answering which of the two
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provisions is actually applied to that factual situation. Gap that has been left by the BGH was
now filled by the CJEU VKI v Amazon ruling. CJEU here concluded that pursuant to Article
6/1 of the Rome 11, the law applicable to a non-contractual obligation arising out of an act of
unfair competition shall be the law of the country where the interests of consumers are, or are
likely to be, affected. Article 6/1 hence let to application of Austrian law as a law where
consumer’s interest are affected (Dickinson, 2010, p. 61-69). Additional doubts arose before
Austrian courts in relation to application of the Rome Il regulation. The escape clause of
Article 4/3 of the Rome Il regulation empowers a court to employ the closest connection test
in order to departure from the designated law. Escape clause is for exceptional situations,
only if it is clear that the tort is manifestly more closely connected to another law, which then
applies (Calster, 2016, p. 255-256). Austrian courts doubted whether this exception relates to
unfair competition of Article 6 as well. CJEU rejects the option of application of escape
clause to Article 6, arguing that protection of collective interests enshrined by Article 6
cannot be displaced by individual agreement (para 45). If a contractual term is used to fill the
shape of closer connection test, parties are able to avoid the conditions for ‘freedom of
choice’ set down in Article 14 Rome Il. This standing is a confirmation of Opinion of
Advocate General Saugmandsgaard Je (para 77).

3.2. Applicable law and Unfair Terms in Consumer Contracts

Further point discussed in the context of VKI v Amazon relates to applicable law in the
context of Unfair Contracts Directive. Directive advocates a principle that a contractual term
which is drafted in advance by the seller/supplier, in other words that it has not been
individually negotiated, must be regarded as unfair if it causes a significant imbalance to the
detriment of the consumer. There are notably diverging opinions on characterization of this
issue. Advocate General Saugmandsgaard @e is arguing that actual and existing contract is a
prerequisite for contractual qualification. Since there is no such contract in VKI v Amazon,
he has rejected contractual characterization here. Advocate General Saugmandsgaard @e
opinion is founded on exact wording of Rome I, which particularly in relevant Article 6/1
addresses contracts already concluded. CJEU however leans on argumentation that law
applicable to an assessment of a specific contractual term belongs to contractual qualification
(para 58). It meant that Rome | regulation should have been applied, regardless of a fact
weather individual or collection action is at stake (Muller 2016, p. 216). CJEU acknowledges
that in general consumer contract terms can stipulate towards the law of the member state of
the suppliers establishment as a governing law. Still, such terms are unfair if they led the
consumer into believing that only the law of that member state applied to the contract. CJEU
held that Amazon’s standard terms of business were unfair under the Unfair Terms in
Consumer Contracts Directive because it gave consumers the impression that only that law
would apply. This ruling sends a signal to firms conducting on-line electronic activities
towards consumers using standard terms and conditions. Namely, if such standard terms
contain governing law clause, consumers throughout EU that would submit to such contract
would not be subject to local law of their residence. Such terms of contract might, in the light
of a CJEU ruling in Amazon, be unfair. In overall there is a risk of cease-and-desist letters,
which would be sent by consumer protection associations and competitors (Braswell, 2007, p.
1241). To avoid such risk, these clauses ought to clearly inform that despite applicable law
provision consumers are afforded protection of mandatory provisions in force in the country
of consumer’s residence. Wording should be in plain and intelligible language, what is again
subject to interpretation (McKendrick 2014, p. 464). Here the CJEU departed from Opinion of
AG Saugmandsgaard @e (para 104) as well as its previously established case Aziz test. CJEU
introduced a new test to assess the fairness of the choice-oflaw term under the Directive on unfair

99



22nd International Scientific Conference on Economic and Social Development —
"Legal Challenges of Modern World"

contract terms, which, in terms of active/passive consumers, may not be always for the benefit of the
later (Rutgers, 2017, p. 175).

3.3. E-commerce and data protection applicable law

Disputes concerning data protection in the course of actions of internet giants, such as Google
or Facebook, occupied recently the CJEU as well as interested academic and overall public.
Pure data protection issues (particularly who is a data processor?) appear mainly in relation to
Facebook activities (Schwend, 2016, p. 141 ff). There are however many interesting conflict
of laws issues of data protection that appear in overall context (Brkan, 2016, p. 325-326).
Several ground-breaking decisions shape the state of art. Matter has been touched upon by
the CJEU in series of rulings focusing to cross-border data protection effects in relation to
Directive 95/46/EC of the European Parliament and of the Council of October 24, 1995 on
the protection of individuals with regard to the processing of personal data and on the free
movement of such data (hereinafter Data Protection Directive 95/46/EC). Issue has been first
disclosed by CJEU in Google Spain SL and Google Inc. v Agencia Espafiola de Proteccion de
Datos (AEPD) and Mario Costeja Gonzélez (C-131/12). Subsequently the topic has been
elaborated by the CJEU in a case C 230/14 Weltimmo s.r.o. v Nemzeti Adatvedelmi és
Informacioszabadsag Hatdsag presented to CJEU by Hungarian Kuria. VKI v Amazon
continues the row. Applicable data protection law issues are a cornerstone of a much awaited
ruling of a still pending case C-210/12 Wirtschaftsakademie Schleswig-Holstein GmbH v
Unabhangiges Landeszentrum fiir Datenschutz Schleswig-Holstein, lodged on 14 April 2016
by German Federal Supreme Court in Administrative Matters.

Above mentioned CJEU rulings legal framework relates to disputes in the application of Data
protection Directive 95/46/EC. Directive provides that each member state should apply its
own data protection legislation to the processing of personal data where data processing is
carried out in the context of the activities of an establishment of the data controller in the
territory of the member state.

3.3.1. Google Spain of 2014
Google Spain SL and Google Inc. v Agencia Espafiola de Proteccion de Datos (AEPD) and
Mario Costeja Gonzéalez (C-131/12) ruling delivered in May 2014 presents a landmark CJEU
decision in relation to cross-border personal data protection. Facts of a case speak of a
situation in which an announcement for a forced sale of properties arising from social
security debts appeared in a Spanish newspaper La Vangurdia. Since Spanish Ministry of
Labour and Social Affairs wanted to attract as many bidders as possible announcement was
published twice in printed version and later in online version on the web. Newspaper
announcement contained also the name of the owner of a property. One of them was Mario
Costeja Gonzélez, who contacted newspaper with a request that personal data are removed
from that online version of La Vangurdia. Ground of his complain was that every entry of his
name to search machine displayed that announcement, being outdated (old 1 year) and not
relevant any more. La Vangurdia claimed that order for that announcement was payed and
there is no possibility to delete it as it was validly contracted. Seeking for removal of his
personal data Costeja commenced further actions towards Google Spain and Spanish Agency
of Data Protection (AEPD). Request that links to that announcement are removed was
forwarded by Google Spain to Google Inc., responsible body situated in California United
States. AEPD partially satisfied Costeja’s request. Namely, complain against La Vangurdia
was rejected but against Google Spain and Google Inc. upheld. The later was ordered to
remove the links and make access to the data impossible. Two separate actions were brought
against AEPD by Google Spain and Google Inc. Google claimed not to be responsible for
search machine, while Google Inc. (responsible one) claimed to be outside the scope of
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Directive 95/46/EC. Both complained that search machine was not processing personal data.
If such argument would be rejected by the court, they further claimed that either of them
could be regarded as a data controller. Data were contained in lawfully published article
ordered by Ministry. Number of disputed issues reached CJEU. Most relevant for this
scientific study are two issues in domain of scope of application of the Data Protection
Directive: territorial scope in relation to responsible body outside EU as well as material
scope in relation to the issue weather the search engine could be regarded as a data controller.
As for the territorial scope of Data Protection Directive, similar questions appeared before
Costeja’'s application as well. WP 29 Opinion 8/2010 stated that Member State’s data
protection law is to be applied to data processing “carried out in the context of the activities
of an establishment of the controller on the territory of the Member State”. (Opinion 8/2010
on applicable law, 2010, p. 11-12). This approach indicated towards very broad scope of
application. More detailed explanation was provided by CJEU in Google Spain. CJEU
advocated the application of Spanish law to a data processing which was performed by the
search engine operated and controlled by Google Inc. Despite the fact that Google Inc. is
established in United States, CJEU clarified it was “inextricably linked to* EU established
Google Spain. Moreover, performance was carried out “in the context of the activities of”,
since the advertising activity that is in question here constituted the “means of rendering the
search engine at issue economically profitable” (Guidelines, 2014, p. 4.).

Focal point of this ruling is that regardless of the fact that EU establishment has no direct
involvement to data processing, activities of such local establishment might trigger the
application of EU data protection laws to a data processing controller outside EU. Such effect
is reached if there is an “inextricable link” between the local establishment and proceeding
activities of a non local establishment. CJEU introduced the notion of “inextricable link” in
order to reach a result that Google Spain entity was a relevant “establishment”. This standing
resulted with application of Spanish data protection laws, leading to an overall result that
European regulations should apply as of the moment the data processing benefits the activity
of a European establishment. Outcome of this ruling for a foreign company is not in direct
extraterritorial application of EU data protection rules (Brkan, 2016, p. 326). However, if a
multinational company takes the risk of processing data outside EU, for the benefit of the
activity of an establishment located in the EU, it exposes this establishment in accordance
with European data protection law.

3.3.2. Weltimmo of 2015
Similar and related aspects of consumer cross-border trade occurred within the case C 230/14
Weltimmo s.r.o. v Nemzeti Adatvédelmi és Informécioszabadsag Hat6sag, presented to
CJEU by Hungarian Kuria. Facts of case follow speak of a company Weltimmo registered in
Slovakia but hosting a website which is directing its services towards Hungarian clients.
Weltimmo was runing a website for advertising sale of property in Hungary. In course of that
bussines Weltimmo was processing the personal data of the advertisement service users.
Number of advertisers have requested a deletion of their verisments as well as their personal
data. However, Weltimmo did not delete either. Weltimmo issues a bill to such advertisers
for its services, which were not pid. Hence, Weltimmo made a list of debtors and sent names
and personal data of detors to debt collection agency. Hungarian data protection office
recieved a complain of those advertisers and fined Weltimmo with 10 million Hungarian
Forints (€32,000). Weltimmo claimed that Hungarian supervisor had no jurisdiction.
Hungarian office still argued that it is indisputable that it holds jurisdiction pursuant to
Article 28 of the relevant Directive. The case was problematic in terms of applicable law as
well. Namely, application of Article 4/1 of Data Protection Directive »(a) the processing is
carried out in the context of the activities of an establishment of the controller on the territory
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of the Member State; when the same controller is established on the territory of several
Member States, he must take the necessary measures to ensure that each of these
establishments complies with the obligations laid down by the national law applicable....«
required an answer where Weltimmo is established. The CJEU is hence faced with two main
issues: to ascertain if Weltimmo had an establishment on the territory of Hungary, and if the
data was processed in the context of the activities of that establishment.

Advocate-General Pedro Cruz Villalén advocated the approach that an establishment is
essentially a question of fact. One may disclose where the establishment is by merely looking
at where physical activity occurs. Advocate-General Pedro Cruz Villalon states that
establishment may be effected by the presence of a single person working from a laptop, so
long as that person has the necessary permanence within the Member State. Other factors
may be taken into account (egz. where data was entered, the member state at which the
services are directed, the nationality/residence of data subject/owner of undertakings), though
their relevance is of minor weight (Opinion of Advocate-General Pedro Cruz Villalon, para
20-42).

CJEU followed the Advocate-General Pedro Cruz Villalén Opinion to conclude that the
notion of “establishment” is a very broad and flexible concept. Test established by the CJEU
consist of positive indicators which must be cumulated in one member state. The state where
data controller is registered is not a sufficient indicator. Neither can one claim that an
establishment exist in a Member State merely because the undertaking’s website is accessible
there. Undertaking does not need to have a branch or establishment in that member state
either. Degree of stability of the arrangements and the effective exercise of activities in that
other Member State must be established. Particularly as for undertakings offering services
exclusively over the Internet these factors must be interpreted in the light of the specific
nature of the economic activities and the provision of services concerned (para 29). CJEU
further argued that even a minimal real and effective activity which is exercised through
stable arrangements may be sufficient. Hence, depending on the circumstances, the presence
of even one representative can suffice. These indicators applied at Weltimmo smoothly let do
conclusion that Weltimmo was established in Hungary (representative, bank account and
contact details pointed to Hungary).

Second question for the CJEU was weather the data was processed in the context of the
activities of that establishment. Court referred to its reasoning in Google Spain. Therefore,
processing is not required to be “done by” the establishment, but “done in the context of”
activities carried out through that establishment. CJEU selected amongst the indicators
offered by Advocate General. Focus of the analogy is with the indicators relevant for data
controller, whereas indicators relevant for data subject is, as CJEU argues, completely
irrelevant here. CJEU confirmed that the concept of “establishment” of the Directive is to
extend to any “real and effective activity, even a minimal one, exercised through stable
arrangements”. This criteria set out by the Court should have application in any concrete
case. Ruling in Weltimmo further broadened the interpretation of “establishment” (D Cole,
2016, p. 378).

3.3.3. VKI v Amazon of 2016
In VKI v Amazon the Austrian courts had to decide if the personal data processing occurred
within activities of an establishment situated in a member state other than Luxembourg.
Essentially, the question was whether Amazon was established in Austria. CJEU repeated the
indicators established with the findings of Weltimmo judgment. However, it is notable that
Advocate General Saugmandsgaard @e introduced significant changes to the reasoning in
Google Spain. He has suggested a “dual role” of Article 4, having in mind the diverse nature
of the territorial scope queried under Google Spain (outer territorial limit) to the ones in VKI
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v Amazon (intra EU territorial issue) (para 110, 124). The ratio of reasoning in Google Spain
is application of EU rules to external processors. AG Saugmandsgaard @e departed of the
notion of “establishment” created by CJEU in Weltimmo, suggesting a more stringent notion.
However, CJEU grounded its decision clearly on Weltimmo ruling. CJEU therefore left a
dilemma: does it disagree with a distinction created by AG Saugmandsgaard @e or he just
hasn’t ruled it out? (Woods, 2016).

4. CONSUMERS AND BUSINESS IN VIRTUAL WORLD - SOME LESSONS FOR
THE FUTURE?

VKI v Amazon decision provides answers to several separate issues. Firstly, in relation to
applicable law to an injunction initiated via class action by consumer protection association
CJEU for application of non-contractual qualification. In terms of applicable Rome 11
regulation Article 6/1 hence let to application of Austrian law as a law where consumer’s
interest are affected. Secondly, in relation to applicable law regarding fairness a contractual
term which is drafted in advance by the seller/supplier (and not individually negotiated),
CJEU leans on argumentation that law applicable to an assessment of a specific contractual
term belongs to contractual qualification. It hence let to application of Article 6/1 of Rome |
regulation. CJEU held that Amazon’s standard terms of business were unfair under the Unfair
Terms in Consumer Contracts Directive because it gave consumers the impression that only
that law would apply. This ruling sends a clear message to global companies using standard
terms and conditions and a governing law clause which they unilaterally impose, and apply
across multiple EU jurisdictions. Such clauses need to be drafted in a manner to clearly
inform the consumer that despite chosen law they have the benefit of the mandatory
consumer protections in their country of residence.

As for the data processing aspect of the judgment, we must recourse to the previous CJEU
decisions. Google Spain and Weltimmo seriously reduced the margin of manoeuvre for
multinationals willing to designate a single data controller for all their EU data processing
activities. CJEU clarified that a supervisor of one Member State’s could hold jurisdiction
over organizations that are established outside the border of that State. Concept of
“establishment” extends to any “real and effective activity, even a minimal one, exercised
through stable arrangements”. Court also held that the processing of personal data need not to
be actually carried out by that establishment, it merely has to be “in the context of activities”
performed by that establishment. Ruling of Weltimmo set a broad concept with a low
threshold for determining whether a data controller is “established” in a particular Member
State. The Weltimmo judgement is only affirmed by Amazon. It is for the Austrian national
referring court to decide if Amazon have engaged with data processing in the course of
activities of the establishment situated outside Luxembourg. CJEU reiterates that when
considering whether a data processing operation is established in a Member State, both the
degree of stability of the arrangements as well as the effective exercise of activities in the
Member State in question must be assessed.

Due to increasing global search machines, social networks and e-commerce the data
protection of European citizens engaged in any of these becomes of high relevance. EU has
initiated a reform on data protection rules in 2016. Reported figures indicate extremely low
level of trust in online companies as well as high concern for misuse of personal data. Less
than a quarter of Europeans trust online businesses like search engines to protect their
personal data, while on the other hand two thirds of respondents dislike the lack of complete
control over their personal data (Special Eurobarometer - Data Protection, 2015, p. 24).
Newly adopted Regulation (EU) 2016/679 of the European Parliament and of the Council of
27 April 2016 on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data (hereinafter: General Data Protection Regulation
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/ GDPR), which would produce full effects on 25 May 2018. GDPR added new legal
framework for data controller and data processor relationship as well (Skrinjar Vidovi¢, 2016,
p. 176 ff). As for the personal data protection, the GDPR would significantly improve its
protection. Unlike the Data Protection Directive rule on application of national law, from
June 2018 al processing of personal data in the context of the activities of an establishment of
a controller or a processor in the Union would be carried out in accordance with EU rules,
regardless of whether the processing itself takes place within the Union.

Newly adopted legal framework clarifies that establishment implies the effective and real
exercise of activity through stable arrangements. The legal form of such arrangements,
whether through a branch or a subsidiary with a legal personality, is not the determining
factor in that respect (recitals 22-24). The provisions of GDPR follow the findings of here
presented relevant CJEU rulings, hence have codified the CJEU criteria of Google Spain and
Weltimmo.
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ABSTRACT

This paper deals with the first ancient Roman prohibition of abuse of dominant position and
with the consequences of such prohibition on the protection of buyers of groceries. In that
sense, these solutions will be compared to the contemporary practice in the EU, especially
with regard to Article 102 of the TFEU. The Lex lulia de Annona (D. 48,12) prescribed
criminal prosecution of persons who had committed any act or transaction by which they
jeopardized the prices of provisions and groceries, in a way that they increased. This could
be seen as one of the first attempts to prevent behaviours that lead to commercial
monopolies. The Edictum de pretiis rerum venalium, issued by the emperor Diocletian, was
also an effort to protect the consumers in a way that it set maximum prices for goods and
services and prescribed criminal penalties for conducts contrary to the ban. Both examples
show how certain groups of buyers were indirectly protected from greedy professional
traders, who often used morally questionable methods to raise grocery prices. For example,
such methods were frauds, forming of associations, detentions of a ship or a sailor or any
other act which could result in a delayed delivery of grains and other groceries and
ultimately an increase of prices. The sanctions were of criminal nature, and the penalty was a
financial one. Even though this matter falls within the scope of competition law, it had,
without a doubt, enormous influence on the protection of buyers of everyday items, which
were essential for their lives. Bearing this in mind, such buyers will be compared to modern
consumers, and the protection offered by ancient Roman law solutions to contemporary
consumer protection.

Keywords: dominant position, consumer protection, price, Roman law

1. INTRODUCTION

Commercial monopoly is a phenomenon which human society has encountered many times
throughout history. It is a usual by-product of trade and capitalism, and it is natural for the
seller to strive to reach it. Besides, every stakeholder on the market is trying to minimalize
the competition and increase the profit. If he succeeded in his attentions, he would be the only
seller, so the profit would be guaranteed. A similar situation is where he makes unfair deals
with the competition to exploit buyers. The substantial problems of such behaviours are the
consequences on the market itself and on the quality and prices of products of such sellers.
This paper will mostly focus on the second consequence, namely prices. Since such sellers
are the only ones on the market or have a certain deal between themselves, they can dictate
the prices. This does not have to be perceived as negative, but again, time has shown that in
most cases monopolists will not raise the quality of their products, but will increase the prices
and ultimately abuse their dominant positions. When it comes to the quality of goods, there is
no logical reason to invest in quality because the buyer has no other choice but to trade with
such sellers and nothing forces the seller in a dominant position to invest in quality
improvement. A similar situation is with the prices; whether the buyers agree with the prices
set by the seller or not, they do not have much of a choice. This was an especially sensitive
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issue with regard to groceries, because they are products without which it is not possible to
live, so it was necessary to keep them at reasonable levels. During the Roman Empire,
problems of commercial monopolies existed, since there are many examples of laws aimed at
minimizing the negative effects of monopolies with a special emphasis on the protection of
buyers of groceries, particularly of wheat. Such buyers can easily be compared to present
buyers — consumers, and this legislation will be examined and compared to the modern
attempts to solve similar issues. Of course, a certain analogy is necessary, since Roman
society was functioning differently from the present, and law and state had different powers
and influence on everyday life.

2. ROMAN EMPIRE

2.1. Delivery and prices of grains

Rome, as the centre of the Roman Empire, was a large city, and as such could not produce
enough grain for the whole population. There are no exact city population figures, but some
authors suggest that it was between 800,000 and 1,000,000 in the period of its greatest
development and size. Data shows that the annual consumption of wheat was approximately
390,000 tons, which was enough to feed approximately 2 million people a year. Such data
does not mean that Rome’s population was that big, because we should take into
consideration loss and wastage due to improper storage (Hopkins, 1978, pp. 98-99). That
clearly shows why grain merchants emerged and the import of grains took place, since it is
highly unlikely that the city could produce enough wheat for its needs. It did not come easy at
first, since there were lots of risks in that kind of business, mainly pirates and the uncertainty
of sea travel and transport. The problem of pirates was somewhat solved by 76 BC, when the
Roman government cleared the Mediterranean Sea of pirates and after that piracy was no
longer a threat in the first and second centuries AD (Braund, 1993, pp. 195-204). The second
mentioned problem was partly solved with fenus nauticum, a type of maritime loan that was
the forerunner of the modern insurance contract, which reduced the risk of financial loss in
cases of maritime damage (Ziha, 2012, pp. 77-78; Benedict, 1909, p. 241).

When wheat was delivered to the city, the Roman authorities provided distribution of grain to
certain residents, which was about one third of the whole consumption (Kessler, Temin, p.
316). Such generosity of the authorities was not due to high moral standards, as it was
intended to keep residents calm and content. Historically speaking, the supply of wheat was
always the duty of the government. There are several texts written by the Roman historian
Titus Livius where he explains that it is the duty of the government to take care of the market
of wheat, to make sure it was properly supplied and to sell it to the public at moderate prices
(Liv. 11, 34). We might say that this kind of behaviour could be viewed as a form of
protectionism or state intervention to keep prices at a reasonable level. Such price was called
annona vetus in Latin, and it could not be raised suddenly and drastically (Smith, 1859, pp.
548-551). In ancient times, this job was conducted by the Roman magistrates called Curulae
Aediles, whose name is said to be derived from their having the care of the temple of Ceres,
the goddess of agriculture, grain crops, fertility and motherly relationships (Divkovi¢, 1900,
p. 43). As the Roman Empire grew, agriculture in Italy started to decay and the import of
wheat from the provinces rose. Combined with the decrease of the free population and the
increase of the number of slaves, the government had to pay more attention to the supply of
the said goods to the city. Wealthy individuals who strived to gain more popularity and
influence, which was best done with donations of wheat, created the whole idea of the
government’s obligation to give away wheat. Historically, the process of wheat distribution
can be divided into three periods; the first started with the legislation of C. Sempronius
Gracchus and ended with Caesar’s intervention, the second are Caesar’s and Augustus’s
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reforms of and modifications to the practice, and the last is the post-Augustan period, with an
emphasis on Diocletian’s reforms.

The first step toward the institutionalization of such practice was made in 123 BC, when C.
Sempronius Gracchus passed the Lex Frumentaria. This legislation stipulated that each
citizen was entitled to receive a certain quantity of wheat monthly, at the specially set price of
six and one third asses for one measure of modius. Modius was a Roman dry measure, equal
to one third of an amphora (Smith, 1859, pp. 548-551). There are some differences in
literature, and we can find another price in Titus Livius’ Periochae, yet most authors state
that the price mentioned above is more likely (Mommsen, 1844, p. 179). Such price was not
the market one, since one modius of wheat in those times was sold for the price of 12 asses
(Bockh, 1838, p. 420). Even though the Roman writer Plutarch states that wheat was sold
exclusively to poor citizens, Cicero and other authors claim that it was sold on said terms to
the entire free population, regardless of wealth (Smith, 1859, pp. 548-551). It is believed that
this legal solution was borrowed from Greek city-states, since in those cities regular public
distribution of wheat was a normal practice, and authors claim that Gracchus was educated in
Greece (Rickman, 1980, p. 156).

The next legal text which deals with this matter is the Lex Appuleia, prepared by the
demagogue Appuleius Saturninus in 100 BC. This law set the rule that the government would
sell wheat at the price of five sixths (5/6) of an as for the mentioned modius. It is unknown
whether such text ever came into force, since the ancient legal source Rhetorica ad
Herennium states that Quintus Caepio, a city quaestor at that time, tried to explain in front of
the Roman Senate that such law would leave the state treasury empty and took drastic
measures to stop this proposition from becoming a law (Unknown author/Cicero/Cornificius,
ad Herenn. 1.12). The Lex Livia, proposed by the tribune M. Livius Drusus in 91 BC, met
identical fate and never came into force. It is not known what the content of this legal text
was, but Periochae gives us the insight that it concerned the same topic. The Lex Octavia, on
the other hand, proposed in the same period as the above-mentioned Lex Livia, was adopted.
Marcus Octavius proposed it, and Cicero claims that he inaugurated a moderate dole; this was
both practicable for the state and necessary for the commons. Cicero concluded that this law
was a blessing both to the citizens and to the state. (Cicero, de Off. 11.21, Brut. 62,222). All
this led the Senate to promulgate the Lex Terentia Cassia in 73 BC, which set the rule that
each Roman citizen should receive five modii a month at the price of six and one third asses
for each modius (Smith, 1859, pp. 548-551). It is found in various Cicero’s speeches that
almost all provinces were obligated to supply Rome with groceries at fixed prices, while they
were paid directly from the state treasury (Cicero, Verr. 111.70, V.21).

As can be seen above, there were many legal texts in a short period of time, which gave
different solutions. Furthermore, most of them have not been preserved, but we rather have
small fragments and opinions on them given by writers and historians from that time. This
shows that it was a delicate matter with many gaps which were abused by individuals, so new
laws were required to “patch” those voids. In addition, public demand rose, and it was a kind
of “public interest” to raise the quantities of allotted wheat and to lower the prices. Secondly,
since the texts have not been preserved, there is still a lot of open questions, and any specific
and exact conclusions on figures are approximate. In any case, it is a fact that the situation
was complex, since the state bought the wheat and groceries, and then sold it to the people
below market prices. The famous Roman emperor Caesar, during his consulship in 58 BC,
before he “de facto” became emperor, changed this practice in a way that citizens no longer
had to pay anything at all. The whole idea can be viewed as protection of citizens on the one
hand, but on the other it should not be forgotten that this move had a political background and
was, in fact, a way to buy voters’ sympathies. This was done with the Lex Clodia, named
after the tribune Clodius (Tatum, 1990, p. 188). Since wheat was distributed without any
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payment, it had, without doubt, an enormous negative impact on the state treasury, and it
allowed many speculations and frauds. This was somewhat corrected when Caesar became
emperor. Of course, he did not try to abolish this practice entirely and for good, because it
would mean his demise, but rather tried to make it fairer, and he considered that the best way
to do so was to reduce the number of people who received wheat. This we find in the Historia
Romana, which translated in English means “The History of Rome”. It is a piece written by
the Roman political leader and historian of Greek origin Cassius Dio. He says that after his
triumph Caesar gave the population wheat beyond the regular amount, and even olive oil.
Furthermore, he claims that Caesar realized that the number of recipients of wheat rose
enormously by unlawful methods, so he conducted an investigation and reduced their number
from 320,000 to 150,000 (Dion Cass. XLIII1.21). Authors such as Mommsen claim that after
that wheat was no longer given away, but again had to be paid, and again the price was a
privileged one (Mommsen, 1844, p. 187). Persons who were entitled to free wheat received
tickets, called tesserae nummariae or frumentariae. Such tickets were small tablets marked
with numbers, and the person who had them could receive the quantity written on it (Sueton.
Aug. 40, 42, Nero, 11). The situation changed after Caesar’s death, since it can be found in
the Monumentum Ancyranum that his successor Augustus increased the number of recipients
of wheat. Like Caesar, Augustus tried to set rules to protect citizens on the one hand, but also
to buy their sympathies on the other (Brunt, Moore, 1967, p. 27). There were several
problems in this period, and the way to deal with them was making new laws, even though
this represented a problem in itself. Some of the problems which occurred in the above-
mentioned period were partially solved with the Lex lulia de Annona.

2.2. Lex lulia de Annona

Shortly after the increase of wheat recipients, Augustus did the opposite and reduced the
number of recipients in 2 BC, setting it to 200,000 people. We learn this from his own words,
since he says: “in my 13" consulship | gave 60 denarii a piece to the plebs who were at that
time in receipt of public grain; they comprised a few more than 200 000 persons” (trans. cit.
Brunt, Moore, 1967, p. 27). It should be emphasized that the main requirements which
recipients had to meet were full Roman citizenship and residence in the city. This was easily
checked, since citizens were registered by districts. In 22 BC, the emperor Augustus assumed
supervision of the public supply of grain and soon after, in 18 BC, issued a law named Lex
lulia de Annona. The Latin word annona has several meanings, but in this context it means
yearly production of grains and supply for the city of Rome (Divkovi¢, 1900, p. 89). In
addition, this term denotes a tax, which was paid in kind, or a central authority that was
dealing with the collection and redistribution of the aforementioned tax (Jaramaz Reskusic,
2006, p. 308). We do not have the original text of the mentioned law, but rather several
fragments in Digest, written by the Roman jurists Marcian and Ulpian (D. 48,12). The first
fragment, written by Marcian, states that a slave could file a criminal complaint against his
master if he avers that his master has committed fraud, which was in some way connected to
provisions belonging to the public (Marc. Ins. Lib. 2 in D. 48,12,1). If the master was guilty
of such fraud, the penalty was financial, 20 aures. These provisions seek attention, since they
differ from certain Roman legal standards. Firstly, Roman law sees a slave as a ‘thing’ that
can speak, an object of law without any legal personality, called res in Latin, like any other
item. The general rule was that a slave could neither be sued nor be a plaintiff in a trial
(Berger, 1953, p. 704.). Yet, the ‘thing” was allowed to file a complaint against the person, a
subject of law. This shows that the matter was delicate, and the information on such fraud
was so important that it could be acquired even from an object of law. Secondly, it shows that
slaves had such information, and that they probably participated in such frauds, both
willingly and by orders of their masters. This is not uncommon, because slaves were carrying
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on great businesses for their masters, with their own free hand, borrowing and lending
money, and renting lands (Buckland 1912, p. 18). Slaves were sometimes even partners in
firms/legal entities of that time, which should not be mistaken for modern, contemporary
firms. We find this in a quote of Ulpian, who states that if such slave carries on a banking
business, he can do so, even with his own private means. Still, even in this case, his master is
liable for his slave’s obligations, to the level of the invested (Ulp, libro 4 ad edictum in
D.2,13,4,3). A second solution, which shows that Roman slaves conducted business and
concluded contracts, is peculium. It can be translated as “small flock of sheep” (Divkovi¢,
1900, p. 763.), which was in ancient times given to the slave to manage it. Later, it was a
term that meant an amount of money which the master gave to the slave to conduct business
(Berger, 1953, p. 624). It was also the first example of limited liability, since slaves could not
be sued; the master was liable, but not beyond the value of the peculium.

Ulpian wrote another Digest fragment with parts of the Lex Iulia de Annona, where he states
that the mentioned law prescribes a penalty against a person who commits any act or forms
any association by means of which the price of wheat and grain may be increased (D.
48,12,2). Such association was probably societas, a contract of partnership between two or
more persons, with the purpose of sharing profit and losses (Berger, 1953, p. 708.).
Obviously, such organisations were created with the sole purpose to speculate with prices. He
continues by stating that no one shall detain a ship or a sailor, or maliciously commit any act
by which delay may be caused (D. 48,12,2, translated by Scott, 1932). The penalty was again
financial, 20 aures. In addition, there is one fragment in Justinian’s Institutiones where it is
said that the Lex lulia de Annona, which forbids illegal acts for raising the price of wheat,
prescribed a special kind of prosecution on people who committed those acts. Such penalty
was not a death penalty, but rather less severe, even though it is not specified which one (I.
4,18,11).

All measures taken by Augustus could be summarized in several sentences. First, he realised
that the system of free distribution of wheat was good for raising popularity, so he did use it
in that sense. However, he did not give it away for free endlessly, but rather tried to set rules
to organise the prices of wheat. Second, he also realised that the system had flaws, and that it
allowed many individuals to speculate with prices by detention of ships or sailors, or other
malicious acts. Since they are mentioned in the Digest, it is obvious that such acts were
committed. Third, if someone was caught in such an act, the penalty was not too severe,
which is a bit unusual. Typically, Roman criminal law had strict penalties, and this
demonstrates that maybe this ban was intended to prevent such behaviours, but not to
completely repress them. Forth, this ban was still included in the Digest, which was compiled
in 530-555 AD. It might have been included there because of its historical value, but it should
not be forgotten that the Digest was applied as any other legal text or law, meaning the ban
was as applicable as when it had been first written. It is questionable whether this could mean
that such malicious acts were committed in the Byzantine Empire. In addition, all this
demonstrates that even though wheat was often distributed free, it was not like that all the
time. In those times, when wheat was sold to the public, the final aim of such legislation was
the protection of citizens of Rome. The Lex lulia de Annona, like all before it, tried to protect
the buyer, the weaker party of the contract, from the seller, who was often a professional
merchant with a lot of experience in sales. All those measures strived to help buyers, since
they were, without the need for further analysis, the weaker parties of such contracts. This
could be compared to modern consumers, who are mostly buyers of goods from professional
sellers, who are doing business. In such contracts, the buyer is in a disadvantaged position,
since the seller has much more experience in such legal transactions.

Emperors who followed Augustus continued with the tradition of distribution of wheat and
with the limitations of maximum prices. They even allowed legal transactions of the right to
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wheat, by allowing a free flow of the previously mentioned tickets, the frumentariae. We find
this in a Digest quote, where Paulus, On the Lex Julia et Papia, says that a ticket for wheat,
which is left as inheritance to Titius, after his death can be appraised for value and then paid
to anyone who is his successor (D. 39,49,1). There were some struggles and problems with
wheat distribution in this period, but they were more related to technical problems arising
from free distribution, and as such will not be covered in this paper.

2.3. Edictum de Pretiis Rerum Venalium

The Edictum de Pretiis Rerum Venalium is an edict or a decree, issued by the emperor
Diocletian between 20 November and 10 December of the year 301 AD, which prescribed
maximum prices for more than 1,400 products, raw materials, labour and services, transport,
animals and slaves (Kropff, 2016, p. 1). Translated into English, this edict could be called
“The Edict on Maximum Prices”. The whole text of this edict has not been preserved
completely in its original form; yet there is plenty of epigraphic evidence, found mainly in the
eastern parts of the former Roman Empire, that has resulted in several reconstructions, which
are probably correct. The whole document was divided into two parts; the introduction, or in
Latin praefatio, naming the reasons for this act, and the second part as an index of maximum
prices of products. The original title of this edict is not known, and the title Edictum de
Pretiis Rerum Venalium comes from Lactantius’s work De Mortibus Persecutorum, which
translated into English means “On the Deaths of the Persecutors”. There Lactantius criticizes
Diocletian, stating that he attempted to limit the prices of goods. He continues that death
penalties were a common sanction for the smallest breaches, stating that a lot of blood was
shed. This scared the population and people were afraid to sell anything. He concludes that,
after it proved a bad measure, it was from mere necessity abrogated (Lactantius, De Mortibus
Persecutorum, VII, 3.3.). This should not be taken completely as truth without scepticism,
since Lactantius was a Christian author and Diocletian was a persecutor of Christians.
Besides, Lactantius’s work is called “On the Deaths of the Persecutors”, and he describes
Diocletian as the author of ill, deviser of misery and the person who was ruining all things
which he put his hands on (Lactantius, De Mortibus Persecutorum, VII, 1). It is obvious that
this description of Diocletian and his reforms has a strong political and ideological
background. In any case, we can agree with Lactantius on one thing, and it is that this kind of
measure is clearly ineffective as a means to stop inflation and to protect citizens, but it
demonstrates that the problem of prices of wheat and groceries was present and recognized,
and that something had to be done in that sense.

There is also one technical problem in the edict, in its praefatio, where it is said that the
maximum prices are effective in “totius orbis nostril”, i.e. in “our whole realm”. That means
in both the western and eastern parts of the Empire, under Diocletian and Maximianus. It
should not be forgotten that Diocletian himself divided the Empire and set the rules for the
succession of future rulers. Yet, evidence of its existence is found only in eastern parts, so it
is highly questionable whether this edict was also applicable in the west (Kropff, 2016, p. 1).
Regarding the motivations for such act, it is stated in the praefatio that some people are
always eager to turn profit, and that they destroy general prosperity. In addition, such persons
are wealthy and rich, and still use bad harvests to negotiate high prices for themselves. It is
said that such persons are so rich that with their money the whole nation could be satisfied,
but they are still greedy and want more (Kropff, 2016, p. 9). Furthermore, set prices were
obligatory for both sellers and buyers who went to ports and visited foreign provinces, and in
such way prevented persons who were engaged in transport of goods to sell said items
somewhere else outside the city for higher prices. An interesting part is a reminder where
Diocletian states that the ancestors before him also did similar with legislation. This shows us
that he is aware of the legislation mentioned above and is continuing in the same direction.
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Diocletian says it is his humanity which urges him to set limit. In other words, he is willing to
put public interest in front of free trade. A similar situation is present today, where
competition law creates barriers for fully free trade in order to give protection to consumers,
which is again viewed as public interest.

The first item in the index, the second part of the edict, is wheat, and its price is set at 100
denarii for one kastrensis modius. One kastrensis modius is Roman double bushel, which is
approximately 17.51 litres in volume (Kropff, 2016, pp. 5-10). Regarding the prices, all are
displayed in denarii.

The prices of other items vary between two denarii, which the pool attendant in the baths
could demand from the user of baths, to the enormous 150,000 denarii for a male lion.
Authors state that these prices are a bit above the regular ones, which is logical, since the idea
of this edict was to set maximum prices, and not the minimum ones (Ermatinger, 1996, pp.
86-112). It should be emphasized that it is not by chance that wheat takes the first place in the
index. After all, it is the most important item to most buyers, and it is logical to put it in the
first place.

When we try to analyse all said, we can conclude that these measures were created to stop
one group of sellers and merchants from exploiting the fact that buyers had to buy certain
items from them. They were professionals, who dictated the prices and had monopolies and
dominant positions on the market. They were aware of it and abused it so much that
Diocletian had to intervene. Of course, this was not the first time, since there were plenty of
laws before him, which he mentions in the praefatio. History has shown that limitation of
prices was an extremely inefficient means to protect consumers from unfair treatment by
merchants. In addition, it should be noted that price raising was not purely caused by abuse of
dominant position by merchants, but also by the political and economic problems of that
period, especially because of the return to natural economy, caused by a military and political
crisis (Hekster, Zair, 2008, pp. 35-36). Under such conditions, it is not possible to maximise
prices and hope that would solve all the problems. Luckily, there were other reforms than
Diocletian’s, so the situation improved for most of the population, but those reforms were
oriented to other branches of law, and as such will not be covered in this paper.

3. CONTEMPORARY SOULUTIONS

3.1. EU level

The European Union (hereinafter referred to as “EU”), as a political and economic union of
28 member states, has created an autonomous legal system in which freedom of movement of
people, goods, services and capital between all states is guaranteed. Consumer protection was
not in the focus of the EU in its beginnings, but as it grew, so did the Union competences and
its goals. Some of the goals of this, often called “sui iuris” organisation are in the Charter of
Fundamental Rights of the European Union, such as human dignity, freedom, democracy,
equality, the rule of law and respect for human rights. In addition to those, an important aim
of the EU for this topic is referred to under Art. 38. of the Charter, which states that Union
policies shall ensure a high level of consumer protection. This gives the Union another
argument to intervene to give more protection to consumers. The topic of abuse of dominant
position is, however, in the area of competition law, which has some other goals. Yet, it
would be inappropriate and incorrect to claim that these two branches of law are not
connected. On the contrary, events in the area of competition law influence consumers
greatly, and vice versa. In this manner, this chapter will refer to some of the competition law
solutions which strongly affect consumers.

Article 102 of the Treaty on the Functioning of the European Union (hereinafter referred to as
“TFEU”) aims to prohibit abusive conduct of companies that have a dominant position on the
market. This article states that any abuse of dominant position, made by one or more
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undertakings within the internal market shall be prohibited as incompatible with the market,
in case it may affect trade between Member States. This means that one or more subjects
could be in a dominant position, so not necessarily just one, as it is commonly assumed. It
should be pointed out that it is not forbidden to have a dominant position, as long as it is not
abused. A dominant undertaking, which holds such market power, could have the ability to
set prices above the competitive level, and could even sell products of an inferior quality for
higher prices. In addition, it is required that such dominance is interfering the internal market
between two or more Member States, so this article does not cover cases of national
dominance.

Moreover, it continues by giving examples of such abuse, and there is an example where an
undertaking is directly or indirectly imposing unfair purchase or selling prices or other unfair
trading conditions. This is pretty similar and comparable to the above-mentioned Roman
solutions. In both examples, a certain kind of authority tries to specify rules to prevent unfair
selling prices of particular items, which are set by the seller who has the dominant position.
Even though this article is applicable to prices for both consumers and professional
traders/buyers, for the purpose of this paper the focus is on the protection of consumers in
such cases.

One of such cases was the famous United Brands case (Case 27/76 - Judgment of the Court
of 14 February 1978. - United Brands Company and United Brands Continentaal BV v
Commission of the European Communities - Chiquita Bananas) from 1978. It deals with an
abuse of dominant position by United Brands Company, the importer of the Chiquita brand of
Latin American bananas to various Member States of the European Community (the current
EU). The distributors were buying them while still green, ripening them using their own
facilities and distributing them to retailers across their national markets. This company had a
dominant position in respect of its trade and supply with distributors. The European
Commission, the body that was competent for investigating such matters, established that
United Brands was charging unfairly high prices to customers in certain member states.
When this case reached the Court of Justice, it decided that charging a price which was
excessive because it had no reasonable relation to the economic value of the product supplied
might be an abuse of a dominant position. However, the Court stated that the burden of proof
that such prices were exploitative of consumers was on the Commission, and in this case the
Commission did not prove that the prices were abusive (Case 27/76). This is an old case, but
still a meaningful one. Some authors state that the contemporary EU solution is still not
flawless, and that the problem is in the lack of clarity and legal certainty regarding the abuse
of excessive pricing (Akman, Garrod, 2011, p. 19). This supports the thesis that the struggle
to resolve the issue of protecting consumers in such situations is still present.

3.2. Croatian legislation

The Croatian legislation also forbids abuse of dominant position, and such ban can be found
in Art. 13. of the Croatian Competition Act (Zakon o zastiti trziSnog natjecanja), which says
that the abuse of dominant position is forbidden. Like the TFEU, it gives several examples of
such practice, and in the first place is direct or indirect imposition of unfair prices. This also
demonstrates that the Croatian solution was deeply influenced by EU law, which is not
surprising, since Croatia is a Member State of the EU and has adapted its law to the acquis
communautaire. A significant difference is that this solution is applicable to national
dominances, since it is in the national law and it regulates national, domicile situations. If
there is a case involving the abuse of a dominant position, it is in the competence of the
Croatian Competition Agency (Agencija za zastitu trziSnog natjecanja), which declares that
such abuse happened and prescribes adequate sanctions for it. One such case is Croatian
Competition Agency vs Crafts Chamber of Osijek-Baranja County, Association of Craftsmen
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Osijek, Baker Section and Seventeen Entrepreneurs who attended the meeting on 16 February
2011. (RjeSenje Agencije za zaStitu trziSnog natjecanja). At this meeting, the mentioned
bakers discussed the price of bread and the necessity to raise it and agreed on the orientation
price of eight Croatian kuna for white bread. In addition, it is necessary to point out that even
though they held the meeting, they did not increase the price of bread. The Crafts Chamber of
Osijek-Baranja County was the initiator of this meeting, which is why it was fined along with
the bakers. The penalty was financial and low to the point of being addressed as symbolic,
since the Agency concluded that the bakers/craftsmen who participated in the forbidden
agreement did not have significant market power in the market they operated. This case can
be compared to the part of the Lex lulia de Annona which forbids any forms of association by
means of which the price of wheat and grain may be increased. It is clear that the mentioned
agreement between the bakers was directly at the expense of the consumers of their products.
Coincidently, this contemporary case deals with a similar everyday item, which consumers
consume on a daily basis. Resembling the United Brands case, this case shows that
restrictions of associations between professional sellers are not something entirely new, but
rather a continuation of the old practice of consumer protection. It also demonstrates the need
to continuously raise the protection of such buyers, which is in this sense done through
competition law.

4. CONCLUSION

There are certain items, especially wheat and bread, which most people have to buy on a
regular basis. Since they are pretty much irreplaceable to most of the population, sellers have
manipulated to raise their prices since ancient times. On the one hand, it is completely
normal, since every professional seller is striving to achieve higher prices for less input.
However, there is a certain point up to which prices of such items can go and still not disturb
the thin balance between the profit of sellers and the satisfaction and security of buyers. Such
line is easily overstepped. It is on the public authority to intervene in mentioned cases,
because it is a public interest to protect such buyers, who are a vulnerable group of citizens,
dependable on sellers of such items. This was recognized in ancient times, and this paper
shows that many legislative acts were adopted to solve this kind of crisis and to help
consumers. There is a certain irony to the fact that the problem is still present today, and it
gives the impression that all those solutions were defective and faulty. This kind of
contemplation and attitude is wrong. All the above-mentioned solutions had their flaws, but it
still does not mean that they did not accomplish their purpose, which was to protect the
weaker party of the contract. As time goes by, sellers are finding new ways to raise their
prices, and to show it as the answer to the problems of shipment of goods, import and other
issues with which they struggle. Sometimes it is really because of the mentioned obstacles,
but often it is not the case. This paper has demonstrated the evolution of consumer protection
in this sense and showed that similar problems are encountered today, and will be
encountered tomorrow. As Diocletian stated that he was aware of the legislation of his
predecessors, modern legislators should be aware of this as well, and should continue in same
direction, with regular adjustments to the contemporary and current state of society. In
addition, it is up to Croatian Competition Agency on the national level and to the European
Commission on the EU level to monitor and intervene if they suspect abuse of dominant
position in order to keep the market healthy, but also to consequentially protect consumers.
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ABSTRACT

This paper deals with the small claims procedure at EU level and at the level of the Republic
of Croatia, viewed through the prism of principles and the extent to which these principles
are implemented in respective cases. The small claims procedure refers to matters in which
the value of the claim does not exceed a certain amount prescribed by the procedural rules of
a country or by the bilateral treaties of the countries concerned — which is the case with the
European small claims procedure. Since the rules for small claims litigation result from a
compromise between the de minimis non curat praetor principle and the requirement that the
parties shall be granted legal protection of their rights, the appertaining action is brought
where the value of the claim is small, and is subject simplified procedural rules, which can
reduce the quality of legal protection. Structurally, the paper begins with an overview of the
European small claims procedure introduced by Regulation (EC) No 861/2007 of the
European Parliament and of the Council of 11 July 2007 establishing a European Small
Claims Procedure, but it also makes special reference to Regulation (EU) 2015/2421 of the
European Parliament and of the Council of 16 December 2015 amending Regulation (EC)
No 861/2007. After presenting the European small claims procedure, the paper depicts how
Croatian law handles this issue, which is regulated by the Civil Procedure Act. After making
observations to the two procedures, the paper attempts to answer the question to which
degree the following principles are implemented thereby: first, the principle of judicial
efficiency as the fundamental principle in small claims litigation; second, the right to be
heard principle; third, the principle of immediacy; fourth, the principle of orality and literacy
and fifth, the principle of providing assistance to ignorant (illiterate) parties. Based on the
answer to this question, the author draws some conclusions with respect to small claims
litigation within Croatian law.

Keywords: Croatian procedure, European procedure, legal principles, small claims litigation

1. INTRODUCTION

The small claims procedure can be initiated both at EU (European small claims procedure)
and at national level in matters in which the value of a claim does not exceed a certain
amount prescribed by respective procedural rules. It is believed that the rules for small claims
litigation result from a compromise between the radical application of the de minimis non
curat praetor principle and the aspiration to provide the parties with procedural guarantee for
the legal protection of their rights, so litigation initiation is permitted if it concerns a small
monetary claim, but it is then subject to simpler rules, which brings to reduction of the quality
of possible legal protection (Triva, Dika, 2004, pp. 818-819). This paper presents both the
Croatian and the European small claims procedure.
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The author holds that they are comparable and that one should investigate whether the
European small claims procedure contains better solutions with respect to the Croatian small
claims procedure or not and what are those advantages. In case the answer to this question is
positive, some de lege ferenda conclusions in regard to the Croatian small claims procedure
will be drawn.

2. EUROPEAN SMALL CLAIMS PROCEDURE

2.1. Term, scope and reasons for its introduction

The European small claims procedure was introduced by Regulation (EC) No 861/2007 of the
European Parliament and of the Council of 11 July 2007 establishing a European Small
Claims Procedure (Official Journal of the European Union L 199, 31 July 2007, pp. 1-22,
hereinafter: Regulation). At this point it should be noted that the adoption of the said
Regulation was followed, in 2015, by the adoption of Regulation (EU) 2015/2421 of the
European Parliament and of the Council of 16 December 2015 amending Regulation (EC)
No 861/2007 establishing a European Small Claims Procedure and Regulation (EC) No
1896/2006 creating a European order for payment procedure (Official Journal of the
European Union L 341, 24 December 2015, pp. 1-14, hereinafter: 2015 Regulation) which
shall be applicable, with one exception, from 14 July 2017. The text below involves an
overview of the Regulation, accompanied with relevant amendments thereto introduced by
the 2015 Regulation.

Introducing the European small claims procedure, the scope of the Regulation refers to cross-
border small claims litigation. The Regulation also mentions the alternative character of the
procedure or in other words, that it can be applied for by litigants along with the procedures
under the laws of the Member States (Article 1 paragraph 1 of the Regulation). The scope of
the Regulation also relates to the elimination of the intermediate proceedings necessary to
enable recognition and enforcement, in other Member States, of judgments given in one
Member State within the European Small Claims Procedure (Article 1 paragraph 2 of the
Regulation). Besides, the Regulation is primarily aimed at simplifying and speeding up
litigation concerning small claims in cross-border cases, and at reducing costs (Article 1
paragraph 1 of the Regulation, item 8 of the Preamble to the Regulation).

The scope of the Regulation comprises cross-border cases commenced due to civil and
commercial matters, whatever the nature of the court or tribunal, where the value of a claim
does not exceed EUR 2 000 (noting that the 2015 Regulation raises this limit to EUR 5 000)
at the time when the claim form is received by the court or tribunal with jurisdiction,
excluding all interest, expenses and disbursements (Article 2 paragraph 1 of the Regulation).
The Regulation shall not apply to cases referring to: (1) revenue, customs or administrative
matters or to the liability of the State for acts and omissions in the exercise of State authority;
(2) the status or legal capacity of natural persons; (3) rights in property arising out of a
matrimonial relationship, maintenance obligations, wills and succession; (4) bankruptcy,
proceedings relating to the winding-up of insolvent companies or other legal persons, judicial
arrangements, compositions and analogous proceedings; (5) social security; (6) arbitration;
(7) employment law; (8) tenancies of immovable property, with the exception of actions on
monetary claims and (9) violations of privacy and of rights relating to personality, including
defamation (Article 2 paragraph 2 of the Regulation). A cross-border case is one in which at
least one of the parties is domiciled or habitually resident in a Member State other than the
Member State of the court or tribunal seized and determining whether there is a cross-border
case depends on the date on which the claim form is received by the court or tribunal with
jurisdiction (Article 3 of the Regulation). The Regulation shall apply in its entirety and be
binding for all Member States except for Denmark from 1 January 2009 (Article 29
paragraph 2 in relation to Article 2 paragraph 3 of the Regulation).
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The main reason for introducing the European small claims procedure is simplification of
civil procedures for small claims litigation since costs, delays and complexities connected
with cross-border small claims litigation are considerable (item 7 of the Preamble to the
Regulation). Moreover, since most Member States have already adopted their own small
claims procedures, it is necessary to harmonize the possibilities of creditors within the EU in
order to ensure a level playing-field on the entire EU territory (item 7 of the Preamble to the
Regulation).

2.2. Procedure

The European Small Claims Procedure shall be a written procedure (Article 5 paragraph 1 of
the Regulation) which is initiated by filling out and submitting Claim Form A (Annex | to the
Regulation) to the court or tribunal with jurisdiction directly, by post or by any other means
of communication, such as fax or e-mail, acceptable to the Member State in which the
procedure is commenced (Article 4 paragraph 1 of the Regulation). After the court or tribunal
receives a duly completed claim form, it shall fill in Part I of Answer Form C (Annex IlI to
the Regulation).

The defendant shall submit his response within 30 days of service of the claim form and
answer form (Article 5 paragraph 3 of the Regulation). Within 30 days of receipt of the
response from the defendant or the claimant, the court or tribunal shall (1) give a judgment;
(2) demand further details concerning the claim from the parties within a specified period of
time, not exceeding the deadline of 30 days; (3) take evidence; or (4) summon the parties to
an oral hearing to be held within 30 days of the summons (Article 7 paragraph 1 of the
Regulation). The judgment shall be served on and not pronounced to the parties (Article 7
paragraph 2 of the Regulation).

The applicable procedural law shall be the procedural law of the Member State in which the
procedure is conducted, if not otherwise stipulated by the Regulation (Article 19 of the
Regulation).

As far as legal remedies are concerned, Member States shall inform the Commission whether
an appeal is available under their procedural law against a judgment given in the European
Small Claims Procedure and within what time limit such appeal shall be lodged. The
Commission shall make that information publicly available (Article 17 of the Regulation).

In that sense, an appeal against a judgement within the small claims procedure is permitted
pursuant to the provisions of the CPA on the legal remedy in small claims disputes.

3. CROATIAN SMALL CLAIMS PROCEDURE

3.1. The term of small claims procedure

The Croatian legal system is not familiar with the idea that courts can refuse to adjudicate in
cases which might be deem trivial (Uzelac, 2014, p. 22). The small claims procedure is in
Croatian law regulated by the Civil Procedure Act (hereinafter: CPA). The subject matter in
small claims litigation (disputes) was significantly amended by the 2008 Novel and the 2013
Novel. This paper depicts the latest status — since the 2013 Novel.

The small claims procedure is prescribed in Title Thirty of the CPA and the things that have
not been regulated by the provisions of that Title are subject to other provisions of the CPA.
Small value disputes (sometimes Croatian authors call them bagatelle or minor disputes —
"’bagatelni or mali¢ni sporovi’’ in Croatian) are disputes which are defined by three positive
criteria and which include condemnatory claims (Triva, Dika, 2004, p. 819): (1) disputes in
which the pecuniary claim does not exceed 10,000.00 HRK (Article 458 paragraph 1 of the
CPA), while in regard to commercial courts, the upper threshold is 50,000.00 HRK (Article
502 paragraph 1 of the CPA): (2) disputes in which the claim is not pecuniary and the
claimant has laid down a procedural alternative obligation, i.e. he/she has specified in the
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complaint that he/she is willing to accept, instead of a relief, an amount of money not
exceeding 10,000.00 HRK (Article 458 paragraph 2 of the CPA), whereas concerning
commercial courts, the limit is 50,000.00 HRK (Article 502 paragraph 2 of the CPA): (3)
disputes in which the object of the claim is not an amount of money but delivery of a
moveable item, the value of which, as specified by the claimant in the complaint, does not
exceed the amount of 10,000.00 HRK (Article 458 paragraph 3 of the CPA), while with
respect to commercial courts, the maximum claim value is 50,000.00 HRK (Article 502
paragraph 3 of the CPA). Let us make two more remarks: the first one refers to cases in
which the claimant amends the claim and such amendment results in the amount in
controversy exceeding 10.000,00 HRK, which implies that the proceedings shall be finalized
according to the provisions of the CPA, that regulate ordinary (regular) proceedings (Article
464 paragraph 1 of the CPA), whereas what matters before commercial courts in this view is
amendment resulting in the amount in controversy exceeding 50,000.00 HRK (Article 502
paragraph 1 of the CPA); the second remark relates to cases in which the plaintiff has
reduced the claim before the conclusion of the trial conducted according to the provisions of
the CPA on ordinary proceedings and, as a result, the claim does not exceed the amount of
10.000,00 HRK any longer. In such cases, the proceedings shall be continued according to
the provisions of the CPA on small claims disputes (Article 464 paragraph 2 of the CPA);
amendment resulting in the amount not bigger than 50,000.00 HRK is in this context relevant
for commercial courts (Article 502 paragraph 1 of the CPA).

Along with positive criteria, there are some negative criteria pertaining to small claims
disputes or in other words, the question is which disputes are not regarded as small claims
disputes. Small claims disputes do not involve: (1) immovable property disputes; (2)
employment-related disputes initiated by workers against a decision on termination of his/her
employment contract (3) and trespass-related disputes (Article 459 of the CPA). Procedures
resulting from small claims disputes shall also be conducted with regard to objections against
motions for ex parte payment order, provided that the value of the contested part of the
motion does not exceed the amount of 10,000.00 HRK (Article 460 of the CPA), while with
respect to commercial courts, this limit is 50,000.00 HRK. Although the initiation of the
small claims procedure before commercial courts is not explicitly envisaged, the author
believes that the legislator intended (teleological interpretation) to encompass commercial
courts by this possibility too (similarly, Dika, 2009, p. 7, stating argumentum a cohaerentia
and argumentum a completudine). The threshold value issue is particularly important for
procedures conducted before commercial courts which are supposed to resolve factually and
legally complex cases that, due to the value requirement, fall within the small claims
procedure (this problem has already been singled out by Benzon, Vujeva, 2015, p. 26).
Besides, special regulations explicitly set forth that maintenance disputes are never qualified
as small claims disputes (Article 423 of the Family Act).

The provisions of the CPA, which explicitly refer to proceedings revolving around small
claims, which are initiated before lower courts of first instance, regulate the following issues
as well: delivery of the claim to the respondent for the purpose of giving response to the
claim (Article 461.a of the CPA); rules for presenting new facts and evidence (Article 461.a
of the CPA); the possibility of challenging a court’s jurisdiction (Article 461.b of the CPA);
the possibility of lodging an appeal (Article 462 of the CPA); details about the minutes of a
hearing (Article 463 of the CPA); consequences of a failure of one or both parties to appear at
a hearing (Article 465 of the CPA); delivery of summons to the parties (Article 465
paragraph 3 of the CPA); rule on judgement aggregation (Article 466 of the CPA); the duty
of instructing the parties about the legal remedy (Article 466 paragraph 2 of the CPA); the
possibility of revision (Article 467.a of the CPA).
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4. LEGAL PRINCIPLES IN THE EUROPEAN AND THE CROATIAN SMALL
CLAIMS PROCEDURE

Both the European and the Croatian small claims procedure take account of some legal
principles. While the provisions of the European small claims procedure contain the
foundations which this procedure is based on, the grounds for the Croatian small claims
procedure are not explicitly indicated. The reason for this omission is that the appertaining
principles or more precisely, the provisions constituting their grounds can be found in other
Titles of the CPA. There are two reasons why the principles relating to small claims disputes
are mentioned here. The first one is that principles appear to be the highest general legal
standards which all the other standards shall be based on. The other one is that legal
principles define the nature of a procedure and the position of the court, parties and possibly,
other participants therein. The chapters below attempt to provide answers to some questions,
the most relevant ones being what is the relation between the principles laid down in the
provisions of the European small claims procedure and the principles referring to the
Croatian small claims procedure, and if the principles applying to the European and the
Croatian small claims procedure can be applied in the same way as in disputes in which the
value of a claim is not small. Before giving answers to these questions, let us say something
generally about legal principles.

4.1. On legal principles in general

Legal principles are a type of general legal standards or more precisely, they are the highest
general legal standards (Viskovi¢, 2006, p. 175). Other legal standards have to be harmonized
with legal principles since they are the highest standards of a legal system and promote
fundamental values thereof (Viskovi¢, 2006, p. 252). Van Hoecke asserts that principles are
standards that are expressed by virtue of general terms (notions), that have a broad scope of
application and that promote values which are considered fundamental for a legal system or
some of its segments (Van Hoecke, 2002, p. 160). There are some divisions of legal
principles and attempts of their systematization which are not elaborated in detail in this
paper (for more details thereabout see Harasi¢, 2010, pp. 748-751). However, one can say
that today a large of number of principles do not represent only a formulation provided by
legal science and case-law but also legal standards, i.e. they have been incorporated into legal
standards as their content. Many legal standards have been incorporated into constitutions
and provisions that regulate criminal, civil and administrative procedures as well as into
many substantive law standards. Hence, the general provisions of the CPA, which apply both
to ordinary (regular) procedures and the small claims procedure, contain the following
principles (though there are no special provisions on small claims disputes in Title Thirty of
the CPA): the principle of disposition (Article 3 paragraph 1 of the Regulation), the oral
hearing principle (Article 4 of the Regulation), the principle of an written process (Article 14
of the Regulation), the principle of immediacy (Article 5 paragraph 1 of the Regulation), the
principle of publicity (Article 5 paragraph 1 of the Regulation), the right to be heard (hearing
both sides) principle (Article 5 paragraph 1 of the Regulation), the principle of judicial
efficiency (Article 10 paragraph 1 of the Regulation), the principle of conscientious
utilization of procedural entitlements (Article 9 of the Regulation) and the principle of
providing assistance to ignorant (illiterate) parties (Article 11 of the Regulation). The
provisions of the Regulation explicitly denote the following principles: the principle of
judicial efficiency (Article 1 paragraph 1 of the Regulation), the principle of proportionality
(item 7 of the Preamble to the Regulation), the principle of an adversarial process (item 9 of
the Preamble to the Regulation), the principle of orality and literacy (Article 5 of the
Regulation) and the principle of providing assistance to ignorant (illiterate) parties (item 21
of the Preamble to the Regulation and Article 11 of the Regulation).
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The following principles are comprised by both the European and the Croatian small claims
procedure: the principle of judicial efficiency, second, the right to be heard (hearing both
sides) principle, the principle of orality and literacy), the principle of providing assistance to
ignorant (illiterate) parties.

The theory of civil procedure as well as the theory of criminal procedure attributes certain
functions to fundamental principles. These are the interpretative and the productive function.
’Enforcers of legal rules see legal principles as a bookmark in the interpretation of legal
rules, particularly when a legal rule wording involves no direct answer to a formulated
problem or when a grammatical and logical interpretation are themselves not sufficient for
finding a solution which will be in compliance with the general nature of a particular legal
system’” (Triva, Dika, 2004, p. 114).

Similarly to Triva and Diva, Krapac, when interpreting regulations, provides legal principles
with a purpose and that is: *’...enable court to, for instance, resolve an issue when common
methods of the interpretation of legal regulations (the so-called grammatical, logical method
and other methods) are of no use (Krapac, 2000, p. 45).

4.2. The principle of judicial efficiency

In its broadest sense, the principle of judicial efficiency requires that a procedure is
completed within the shortest possible period of time and with as few assets and costs as
possible. Economical handling of cases implies that proceedings shall be conducted in a way
that its costs does not exceed the value of the legal interest, the protection of which
constitutes the dispute (Triva, Dika, 2004, p. 145). Protection or exercise of subjective rights
in proceedings shall be ensured within a reasonable period of time in order to be really
valuable (Gali¢, p. 808). It is beyond any doubt that this entails efficiency in ordinary
(regular) proceedings and not in small claims disputes. Still, the court is obliged to provide
legal protection even in small claims disputes, i.e. in those in which the costs exceed the
value of the dispute.

If the provisions of the Regulation and the provisions of the CPA are compared, it becomes
clear that the Regulation explicitly mentions the principal of judicial efficiency whereas this
is not the case with the provisions of the CPA, which regulate the subject matter in small
claims disputes. Nevertheless, the normative framework of the Croatian small claims
procedure reveals that the principle of judicial efficiency is taken into consideration in those
provisions of the CPA too, as demonstrated below.

4.2.1. European procedure

As laid down in its Article 1 paragraph 1, the Regulation is aimed at simplifying and
speeding up litigation concerning small claims in cross-border cases, and at reducing costs.
Apart from that, items 8 and 23 of the Preamble to the Regulation highlight simplicity,
promptness and efficiency as the main goals of the Regulation and the procedure regulated
thereby.

The principle of 